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aotionablo — Tho Indian Easements Act, s. 7— Whether previous pollution any jnstiiica- 
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RIPARIAN RIGHTS.— (Oontiaiied). 

Obligations of the owner of land in which a spring arises or upon which rain falls, when 
the water originating from janoh sources flows on in a defined channel— His oblig^- 
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Mr. AngeU’s argumont— Whether proof of actual perceptible damage essential to sus- 
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user — Doctrine of reasonable user not coiintonanoed in England — Liability of the 
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RIPARIAN RIG HTS.— •( Continued). 

Easomeuts in natural streams — Acquisition of such easements by grant — ^How easoments 
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proscription — Extent of oaaemonts acquired by prescription — Acquisition of a presoHp- 
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LECTURE XTII. 

FISHEEY. 
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the subjacent soil ? — Effec^f shifting of the channel of a tidal navigable river upon 
the ownership of a severaUfishery — Mayor of Carlisle v. Graham — Free fishery in tidal 
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III (b). Fishery in navigable rivers — Under Roman law, right to fish in perennial rivers 
cjommon to the public,— Appropriation by the sovereigns in feudal times of the right 
to fish in navigable rivers— Right of the pubUo to flsh in navigable rivers rehabilitated 
in France by the Code Napoleon— Right ateo recognised in some of the states in 
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ing the right to the soil under different cironmstanoes— Bight of the grantee of the 
entire julknrof a pergunnah— Obstruction to the passage of fish— Fishery in lakes 
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LECTURE T. 


THE SEA, TERRITORIAL WATERS, BAYS, GULFS AND 

ESTUARIES. 


Lii.rodiu*lioii~-UijLflilH of liftonil .sU»t(‘3 ov(»i* ))nys, ostnariofl^ ierritorinl waters and tho 

main ocean — J{csj>C(*tiv(^ provinces of luitiiic.ipal and 'ni crniftiimal law as regards 
over waters — Under Roiunn law, sea cointnon to all — In ancient tinn.'r, sea open to universal 
deprodalion — In later ajures exclasivo sovereiipiiy over sc’veral jiorlions of tUo high sons 
claimed hy dilTerent .states ■' Itenstin assigned by (Jrotiii.s for tho ductriTio of fjeedoni of tho 
seas — JJy i*idVi.'ndorf — By Jl^nilcer^hooK' -liy V'attel — Main mv.'ari common to all n.ai ions for 
rnivigation and tisheiy — Exclusive righfc.s of navigation and fishojy acfjnirable by treaty — 
Doctrine of exterritoriality of ships— Di.stiiudion between the iinninnities of private and 
public vessels in ports an<l territorial waters of fort.'ign stati's — Red of the sea eoinnuai 
to all — Portions of bed of tins s(?a. prescript iblo- - J . Extent of ‘ territorirU water' — Reasons 
fee' apfiropriation of adjoining sea.s— Jiynkershoek /irst to suggest range of cannon-shot 
from .yiiore as limit— 'riireo miles from sluire, the limit of ‘territorial wal.(n‘’ jnreording 
to rnudern international law- Aminguity of i he expression ‘territorial wat(‘r 1 1 . Sover- 
eignty and dominion of a littoral slate over iu terrilorui! water — Summary of tho pur- 
poses for which such sover(*ignty ;ind dominion may bo exercised --Soveroigrity and 
dominion of England over the narrow s(».m.s —S eh ion’s opinion — Lord U.ale’s doctrine-- 
(a) «Vatnre of sovenngntv tiver territorial wal er—Jnrisdi(?l. ion over foreign ships in such 
water now regulaiod hy v.‘iri*»us troatie.s bel ween linglaiid ajul other states — Nature 
of tliosc ln?jiti(.’.s — 17 ami 18 Viet;, c. IPI — v. Th^ Qn^^en — The Loda — Genend 
Irou- Scrotr CvUiny Co. v. fSi'hf(nnnnns — Jiirisrliei iun i)f Rrftish f’ouru.s over foroignera 
in foreign shijm in terrilorial wj iter of (ireat Rritain — Discussion of cognaLM.opics by 
Courts in India — v. Irviitf- — Keij. v. IJ tnsfone^Ii-Cfj. v. hfttftyu Jtaina — Ii7 and 38 Viet, 
c, :i7, Courts' (Colonial) .1 nrisdict ion Act-— Effect of yi.at statute on some .if the Indian 
cases’ The * FmiieonicC — 11 and ili V^ict. e. 715, Torritonal Waters J urisdiciion Ael 

■—.hirisdiciiou over olV.niCGs committed by one foreigner upon uiiotlior on board foreign 
sliips passing through territorial water -(t) Nature of d.miinion over terrilorial wator— 
Open to peaceful navigation by all nations, but adjoining littoral state exclusive owner of 
fishery — Reasons generally adduced for a.-^serting ownership over the Vieil of terril^irial water 
— Reagions .'is.signeil b^'’ Lord Halo — Dicla in lUundoU v. CtiKcrnll, h. »lij v. Lord Y arl)(n'oitffhf 
ami Urnrst v. Pii>on iutiueneed by the old doct»iao of the "arrow "Gam nult v. 

Cotnmissioiitrrs of Woods and F,rtiy.ts — YVhitslahU; Free Fi'^hars v. Gann — Award of Sir 
.Tohii ratteson and tho Corinvall Submarine Mim\s Act (21 and 22 Viet. c. 109) .as to owner- 
ship of minea beyond low-water mark of Dueliy of C.»rnwall — L.aw in India as to owner- 
sliip of bed of terjitorial watfrr— Observation.s in Hetj. v. Kostya Hama — iiabun Ma^ucha 
V. Noiiu These, ohsorvatioiw need rcconsiderulLou - Littoral sUtes entitled, 
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for inriiiitMtain!:: li'.^lt(1u)u.sr>.s Ac., lt» Icvr tj>il« on vcksi;1!:i pasyinsi; tliron.i^li or cnstiii<.f anchor 
in it'n iiorial waficr- - Such nof; h'viahlc wil lioiii quid ju‘o (nio — I II. (hi v>*, epulis aiAl CHln- 
nricy -Tiv.!. for dctcrrin'iiiii;.* their triTii.<*ri!iI character— Kin (MKinilx rs, — Ufj. v» 
■( )i>sorvMl in?iy l»y t in? Privy rmiiicil with regard in Cnif^n-.i'lioti. Batj on Iho eash 
ol* NowInmnlliUid — Te.'<t didiielble fnnii ilie cases — Tcrrii orial luiys, Ac. Hubjeel t<.‘ llic 
niiiiiicij'al law ol' adjoinine- .staf c —< )wn(‘rvh!]j of iht* .soil of Mieir hed* - fa Kii.iii’Ianfi bod 
of di.striciiis niari!:! alionahlc by (b'own In fore 1 Anno, c. 7 pnbjoct to iu« publicum — in 
India alicjiablo hy (Joveiannont, probiihly, wit hout ;u.y h:uv:h rcstn'ctioii. 

Bcl’orc 1 jn ot-eed to doiil uitli tlio iinuiediafo subject of tlio pi’osent 
coiifse of Ioctnrt‘s, iiiiiM( ]y, ilio principles and the rules of law which 
rei^nJiite the ri^hls td' ripiiri;iii and littoral propjiolors in streams, rivers 
and Mriny oT the sc'm, I sLull endeavour to <^ivo you a. short sketch of that 
inierestiiio*, tlndij^li somewhat difticult, branch of law which relates to the 
rights of littoral states »)ver bays, gulfs, estuaries, territorial waters and 
tlio main oeeaii 

Some acquaintance with this subject, if Jiot indispensable to the 
student or llie practical lawyer in tbis country, may yet pvTliaps be of 
occasional utility to both. (Questions, though no doubt iu some rare 
instances only, have Ijeen raised ajid discussed in the Courts in India, • 
which, however, uliimately depend for their solution upon the nature of 
t)ie rights of littoral states over their adjoining seaboard. 

It is at tlie present day a fundaniontal postulate of internatioual 
jurispvndence, — wliatever the history of tlie past stag(.\s of tlie doctrine 
may b('J — that the scivereigfity o( a. stale is Tenitojial, lliat a natiyn can- 
not hy its la ws direci ly l>ind [>roiHU*t\ wiii(;li is beyojid the ]iniit.s of its 
t(‘rritory, nor dirofdly contred persons who are nut resident therein.'^ It 
follows as a ih‘ces.sary ('onsequence from this that, the miini<;i[ial law of a 
slate is coinpelent to d<ail witli the riparian and littoral rights of its sub- 
jects over such waters alone as are encompassed by its own territorial 
boiunls ; wliile an in vest ig.iiion of the riglits of the various maritime 
st ites over those wafers that art' outsitle their respeclive tturiiorial limiis 
falls within tie- domain of interinithmal law. But though the respective 
]>rovinc(\s of jiinnicijMl and iiiti-ruational law with n gai'd to rights over 
Witters Jnay thus seem to he sharply ilefiiitMl and t^xidusive of one another, 

> ^finnc’s AiM-iout Loav (hh fU.}, 10] —113. 

*• llorlciiburg, Dr Sintutiy, t. 1. c. 3. $ 1 ; Wlioaion’K lilt. Law (noyd’p Snd ccl.), 103— 10(» ; 

1 Pliilliiui.tcM lui. Law (dialed. ), 3n;; 5 115: 1 Kciil’y Cuimn., ^ -157 ; 1 Twiysa Law of 
Nations (3iid cd.), 358; § 158 ; Glory’s L'oullicl of Laws, § 530; liall'.'j Lit. Law (3ra cd.), 
cU—oo: § U i Maiiuj'tj Lect. on Int. Law, 50, 
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tlie ooTisensu^ of ciyili/o«l ujif imiH, wliit^h V«‘rm.s Mjo nifiin of niodoni. 

iiitornationnl law, hns appi"opvi:itod to ovory littoral state a /.one of tlie 
Ligli sen, known ns its Moia-itovinl waim*,’ wlioro tlie ninnieipal law of 
tljafc slat? as well as mlevnnlional law have eoin-uiTent operation. 

The Main Ocean. -IJeforo 1 onler into tiie snUjeot of territorial 
water, which, on aeoount of ii.s ever-ineroasinj^r |vni(-ti(.:al importance, 
fleniarnls a mueli ]ar^*er share of j^^nr att(ml.i<ai, 1 propose to make a few 
roinarks Avitli reij;arJ to the rights of states, wheilun* littoral or not, over 
sucli parts of the open sea as fall within tlie (.xr-lnsivo operatioji of iiitor- 
national law. 

The lioman Institutional writws laid down that^, hy thelawtvf nature, 
the sea was common to all : Mt <juid(un natnrali iniv coiuninnia.. sunt 
omniumi Iiaoc, aer et aqua prolliunis et niaro et pou* hoe littura mari.sJ 
Ditrerenccs of 02 >iiiioii prevailed anion o- the ancient eommentaiors as 
to tlio prf'cise .sie;nirK‘ation to be altudied to tlie ex[>ivssion ‘■res oom- 
inunes’; some maintained, not perhaps without conshlerable plansibility, 
that the community denoted by it was intended to be eon lined lo the 
Itmiaii people, but the more npprov(‘d and ^’enora,lly aceopled vifuy was 
that if extended to mankind in q*enoral.^ 

This doctrine of eommunity of the sen, enunciated in tlie writ- 
ings of the jurisconsults, is undoniably tlio source i;o wliich ils conn- 
tcu’part ill modern iiitornational law may ultlmaioly be traced, but it may 
perhaps bo given to doubt, whether that dneirine, in its inception, was 
not a ihero speculative tenet of the Itomaii lawyei*s, deduced fiviin (lie 
vague principles of a supposed law of nature, rj.^tlicr than a description 
of the actual condition of the sea in those primil Aaj ages. Indeed, »Sir 
Henry Maine has hazarded the opinion that, the sea at lirst was common 
only ill tliO sense of being universally open to deprcdiition.” 

• In later times, however, nations and >tates, ftenpted by the snp?’e- 
macy (>f ilieir jiowe)-, and tla‘ magnitade (d' (heir maritime resources, 
but actuated principally by a. bmi<di«*enl desire to rid the seas of pirates 
and Jililmstorers, advanced unbounded claims to tlui .soceroignfy and 
dominion of several portions of tlie liigli seas. .Spain a.'id '.'nrtitgal, at 
different epochs, claimed exclusive right, founded upon the titles of 

1 lust, i 1. 1; Omv. i. 8. 3. 1. 

2 N\>o(lL, Frolmhilia t . 1 . c<-. 7, 8 ; (irofius, »!.? Fur. UoU. oV- lil,. ii. S, ^ J), 1 

(cf. Llni-h^ynic’rt iioU; CO. Cl', nhr. S. a. 1^, -1. Vu<a. Comm, ml iNma. lib, i. i. 8. v: 3. 

Maino’s JiOOt, on tnt. f^aw. 70. 
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previous discovery, and Papal grants, to tlie navigati(jn, commerce and 
fisheries of the Atlantic and Pacific Oceans.^ England asserted the right 
of sovereignty over the so-called British Seas.® Venice laid claim to 
the Adriatic, Genoa to the Ligurian sea, and Denmark to a portion of 
the North sea.® But these extravagant pretensions, always unfound- 
ed, long since gave way to the influence of reason and common sense. 
Grotius, Puffendoif, Bynkershoek and Vattel, and the succeeding publi- 
cists all uniformly assorted the absolute freedom of the high seas. 
Grotius, the most authoritative of the founders of international law, and 
probably the most reverenced of all the writers on the subject, main- 
tained the doctrine or the ground that the sea like the air is so immense, 
that it is siiflicient for the purposes of all mankind.^ Puffendorf, his 
disciple, rested his opinion on the ground that the exclusive dominion of 

• 1 Philliinoro’a Int. Law (3rd ed.), 2i<7 ; AVhoafcou’s Int. Law (Boyd’s 2nd ed.), 221 ; § ICO ; 
IlalVe Int. Law' (3rd od.), 141 ; § 40. 

3 Soldoii in hia Maro Clausum asaorce<l Mio soToroignty of tho King of England ns fur 
as the slioroa of Norway, Sco Hargravo’s notes to Co. Litt. 107 h,, wdiioli is a finmniMiy 
of tlio 1 ch. 2n(l Book of Selden’s Marc Clausum Lord Hale supports Sclden in his troal-iso 
I)o Inro Maris, p. 1, c. 4 j Hargrave’s Law Tracts, JO, whore he says The narrow sea, 
adjoining to the const of England is part of tho wasio and domesnes and dominions of the 
King of Englaml, whether it bo within the body of any county or not. This is abundantly 
proved by that learned treatise of Master Soldoii called Ms>re Clausum ; and theroforo I shall 
say notliing thereon, but refer tlie roador there. In this sea f ho King <»f England hath 
a douhlo right, r/ss., a right of jurisdiction which ho ordinarily oxorciac^th by his admiral, and 
a right of ]u*oprioty or ownorsliip.” 

The British seas, sometimes called the Four Seas are tlioso which encompass tho coasts 
of lOngland, Hcoiland and Ireland. Tlioy are — 1, Tlie Atlanib?, which w'a.slies the western 
shore of Ireland, and wdiieh comprises, as it wore, by waiy of subdivision, tho Irish Sea or 
St. George’s Channel, and tho Scottish Sea to the north-west ; 2, The North Sea on tho coast 
of Scotland ; 3, Tiio German Ocean on tho east ; and 4, TJio British Channel on tho south. 
Co. Litt., 107fl, note 7. The jurisdiction of tho King as lord and sovereign of tho soa, has 
been dofined, Avith respect to tl;e CluiYinel, to oxteiul between England and France, and to 
the middle, of the sea between England and Spain. Sir John Constable’s case, 3 Leon. 73 ; 

5 Cora. Dig. 102. Wil li respect to tlio Western and Northern Oceana, tiiere w'as said to be 
more nneortainty as to tho limits of Britisli dominion. Soldeu contcrided for the fullest 
exercise vif doininicn over the British Seas, both aa to the passage through and fishing in 
them ; wliilo Sir Philip ^lednws suggested more confined riglits, as to exclude all foreign ships 
of w'ar from paasing upon .any of the seas of England withont apccial license, to have the 
solo marine jurisdiction within those aoaa, and also an appropriate fishery. Woolrych on 
Waters, (2nd ed.), 5. 

3 Bynkershnok, Diasertatio do Dominio Maria, cc. 4, 5, 6, 7 j Craig’s Ins Fendalo 

lib. i. t. 15. § 10 ; Hall’s Int. Law (3rd ed.), ] 30-140; § 40 j v. Keyn, 2 Ex. D, 174, 175. 

De Titr. Bell, ct Pac. lib. ii. c. 2. § 3, 1. 
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the sea by any siii<rlo nation is not only unproiitable, but also manifestly 
unjuw4t.’ Bynkorslir^ek, however, placed the doctrine upon a firmer and 
a more practical basis. He affinned it upon tlio^gToniid tijat the sea is 
incapable of continuous occupation and insusceptible of permanent 
appropriation/^ But Vattel supported the doctrine upon all these three 
grounds, and also upon a fourth, namely, that the use of the sea is inno- 
cuous, that he who navigates'or fishes in the open sea, does injury to no 
one.^ 

Whatever be the reasons upon which the rule ought really to rest, 
it is perhaps immaterial for ns at the present day to enquire. It may 
be safely laid down as an unquestionable proposition of modern iiiiei- 
national jurisprudence that the main ocean for the purposes of navi- 
gation and fishery — probably the only uses which the main ocean admits 
of — is common to all the nations.'^ The subjects of all nations meet 
there, in time of peace, on a footing of entire equality and indepen- 
dence. 

It is possible, however, that a state may acquire exclusive rights of 
navigation and fishing over portions of the open sea as against another 
state, by virtue of the specific provisions of a treaty.^ 

A ship navigating the main ocean remains subject to the jurisdic- 
tion of the state whose flag it carries. This is called the exterritoriality 
of ships, a doctrine by which the dominion of a state is artificially 
extended over its ships in the high sea in order that it may exercise 
jurisdiction over them.® By some writers on international law a ship 

* Do Inr. Nj^j. ot Gctifc. lib. iv. c. 5. § 9. 

3 Dissertatio do Doniinio Maria, c. 3. Totani, qna patnt, mare non minus inro natnrali 
codebat oocnpanti, qnam terra qnjBvia, aut iornc maro proxiimun. Sod dilUtdlior occupatio, 
diflicilima posscasio; ntraquo tameu necessaria ad asa^rondiim dominium, inro vidolicot 
gontinm. * 

3 Jjaw of Nations, Ilk. i. c. 23. § 281. 

4* VVlioaton’s Int. La^r (Boyd’s 2ntl od.), 251 ; § 187 ad fin ; 1 Pliillirnoro’a Ini. Law (3rd 
od.), 2-17-218; § 172; 1 Twiss’ Law of Nations (2iid od ), 281 ; § 172 ; Ktmt’s Irit. I.aw (Abdy's 
ed.), 97 ; Maine’s Loot, on Int. Law, 78. • • 

& (IrotiuB, do Inr. IJolI. ot Pac. lib. H. c. 3. § 15, 1 2; Vattol’n -iw of Xaiions, Bk. i, 

0. 23. § 284; Wheaton’s Infc. Law (Boyd’s 2iul ed.), 250-2fiT ; § 180 n<^ fin. , 

6 Grotins, do Inr. Bell, ot Pac. lib. ii. e. 3. § 13 ; VaLloPs Law of Kation.s, Bk. i. c. 10. 
§216; Wheaton’s Int. Law (Lawronco’s 2ml cd.), 208, Pt. ii. c. 2. § 10; Kent’s Int. Law 
(Abdy’s ed.), 97-98. Hall’s lut. Law (3rd ed.^245; § 76. This rigid, of jurisdiction of a state 
is really founded upon it.B ownership of tho ship ns property in a place where no local 
jurisdiction exists, Hall’s Int. Law' (3rd od.), 250; § 77 . 
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on the ocean* is regarded aa a lloatiiig* portion of the tei-ri tori ty of the 
state to which it belongs. But this, after .all, is a nacre metaphor, arfd too 
much care cannot bo taken when it is made the starting point for 
new inferences. If the figure represented accurately the international 
status of the ship, one consequence of it would be that she ought to he 
inviolable at all times and under all circumstances, but we know it 
to bo an admitted principle of interna tibnal law that in time of war 
she can be seized and coudoiniicd by belligerent states for carriage of 
contraband or breach of blockade.^ However that may be, it is certain 
that all persons on board a vessel in the main occean, whetlier subjects 
or foreigners, arc bound to obey the law of the stale whoso flag it 
sails under, .as though they were actually on its territory on land.® 
When a private ship enters the port or (what I shall presently define) 
the territorial water of another independent state, it becomes sub- 
ject, in the one case absolutely, and in the other for some purposes only, 
to the jurisdiction, and consequently to the municipal law, of that state, 
But ships of war or other public vessels enjoy absolute immunity from 
the jurisdiction of foreign states even when tliey lie in tlio harbours 
or territorial Avaters of such states.^ 

If, as I stated just now, the high sea is common to all nations for 
navigation and fisliery, it is evident that the soil of its bed cannot bo 
the exclusive property of any single state, except, however, in those rare 

cases Avhere a portion of it has been beneficially occupied for a sufficient 

« 

J Hull’s Tilt. Law (3rfl od.), 244-240; § 76 ; ATuino’s fiOdt. on Int. Law, 86. 

2 1 Twiss’ Tiiiw of iSTiilifiiis (2nd od.), 285-286; § 173, CT. ,7udj;;;nieut of Rir Itobort 

Pliilliinoro in v. 2^Ex. 0. 63. 

3 VVlioatoii’a Xnl. Law (Uoyd’s 2nd cd.), 132 § 101 ; 1 Twiss* Law of Nations (2ud od.), 
272-273; § 166. ; JluU’d Int. L;iw, (3rd cd.), 100-200; § 58. 

4 Wheaton’s Int. liUw (Boyd’s 2nd od ), 132 — 133, § 101 ; 1 Twiss’ Law of N.aUons (2iid od.), 
272; §165; Koiit’a hit. Law (Abdy’fcN 2iul ed.), 370; Hall’s Int. Law (3rd cd.), 101— lOb ; 
§ 55 ; ■Maine’s Loot, on Int. Law, 01. 

The Charkichj Ij. R. 1 Ad in. A Hcol. 50. 

The Const if ul ion j 4 I*. 1)., 30. 

The Parlenicnt Beige, 4 I*. D., 120; 5 P. D., 107. 

With rognrd to acts cominitted uii bo.ird a public vessel, a dislinclion. is (lr.awTi botwcon 
those that begin and cud on board th^ ve.sscl, the eonseqnenot's tliereof taking no elTecI ox- 
tornally to her, and those that being done on board the vessel result in consofjTioiiceH external 
to her. In the one case, the jurisdiction of the state to wliich the vos.sol belongs, is oxclnsive. 
In tho other, tho state whoso territorial laws are infringed irinsi as a rule apply for redress 
to tho government of the country to which the v^sel belongs, the latter being alone competent 
to punish th^ olfonder, oxct'pt in very extreme cases* 
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i 

length of time by any one state to give it a pi’escriptive rfglit to that 
portion by the acquiescence of other states.^ 

I. Extent of territorial water : — Let us next consider the extent of 
the territorial water of a state and the nature of tlie sovereignty and 
dominion which that state is entitled to exercise over it. 

First, then, as to the extent of this territorial Avater. The chief 
reasons which have influenced the publicists from the earliest times 
in denying to any state exclusive dominion and sovereignty over the 
main ocean, cease to bo applicable when we come to consider the 
nature of those parts of it which adjoin the coasts of any maritime 
state. Ill tlie vicinity of the coasts of some maritime states are to 
be found coral, amber, pearl, sea- weed, shell-fish, &c. in the open 
sea. However bounteous the gifts of nature might bo, tliese sea- 
products would soon be exhausted, if all the nations of the earth 
were permitted to appropriate them indiscriminately,^ while it would 
he neither utijnst nor unprofitable to allow the exclusive appropria- 
tion of sueli products by those states on whose borders they are 
found/'^ Indeed to allow other nations to participate in them ivould result 
in inaiiifest injustice. Besides, ei^ery state in the intoresis of its own 
safety and self-preservation, is entitled to guard its maritime frontier 
as against other nations, like any other frontier on land. “ It is of 
considerable importance’^ says Vattel, to the safety and welfare of the 
state that a general liberty be not allowed to all comers to approach 
so near their possessions, especially with ships of war, as to hinder the 
approach of toading nations, and molest their navigation.”* However 
iinj)ractioable it may bo for a state to preserve continuous physical pos- 
session over its adjoining water, it is doubtless ahvays possible to assort 
such a domination over them as effectually to exclude every other nation 
frt)m their use. It is this physical capacity / of exclusion which jurists 
and publicists have almost invariably regarded as the essential con- 
stituent of possession.^ Hence it folloivs that, every maritime state is 

1 WhoatoiVs Int. L:i\v (13oy<l’s 2nd cd.), 220; § IGl ; The 7'u'rr iir.br-'t-derSfiQ C, Jlob. 
339; I Twiss’ Law of Nations (2nd cd.), 295 ; § 182. 

2 VattoJ’s Law of Nations, Uk. i. c. 23. § 287. 

Pnltondorf, do Inr. Nat. ot Gent., lib. iv. c. 5. § 9. 

4 Bk. i. 0. 23. § 288. 

& Savigny on Possession, Bk. ii. § 16; IlgJiancVs Jurisprudence (Jt h cd.), 160; 1 Twiss* 
Law of Nations (2nd od.), 234 — 233. 

Existinicrn ilaqnc, co uf^que posseSijioMCin muris proxiini vidcri porrigendiiiA, quou^pio 
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entitled to ^exercise sovereignty and dominion over a portion of the 
tigh seas, within a certain distance from its coasts so far as its safety 
renders it necessaiy, and its power is able to assert itself. But as that 
distance cannot, with convenience to other states, be a variable distance, 
depending on the presence or absence of an armed fleet, it was necessary 
that some fixed and determinate limit should be agi’eed to by the 
common assent of all states. Bynkorshoek in his famous essay, De 
Domiuio Maris, was the first to suggest that the portion of the open 
sea over which a state could command obedience to its sovereignty by i.he 
fire of its cannon from its coast should be considered as a part of its 
territory : Quousque e terra imperari potest, — Quoiisque torrnenta ex- 

ploduntur, — Teirrae doiniiiiuin fiiiitur, uhi finitur armorum vis,‘ ” — is his 
language. Succeeding publicists have one and all accepted this sugges- 
tion, and fixed the distance at a marine league from the shore at low 
tide. It may now be taken as fairly established by the consensus of 
civilized nations that each maritime state is entitled to the extension of 
its frontier over tlie sea which washes its shores to the distance of a 
league or three sea miles from low-water mark. The great improvements 
recently effected in the range of artillery, may, perhaps, render it desirable, 
consistently with the requirements of the principle upon which a state 
appropriates this marine belt, that its measure of distance should be in- 
creased, but this can only be done b}'' tJjc general consent of nations or by 
specific treaty with particular states.^ It should be borne in mind, that the 


coTitincnti potest hiibori .subJiciim ; eo qnipjie raodo, qniniivis non porpotno iiavJgetnr, rocto 
tanien (lefonditnr et aervatur poyseaaio iure qiiaesita: nequo ciiim ambigerulimt ost anm posaU 
ilere contirmOf qni ita rem tenutf xU aliuH eo imuto tanere non yuaslL Bytikorslioek, Disaertutio 
de Doininio Maris, c. Hi. 

1 Diassertatio do Dominio Mai;ia c. 2, 

' Tho writers wlm precedcid 15^ nkSrahoek, entertained vague and widely divergent views 
as to Uie diataiico to which the doiniiiion might bo extended. “ Alboricns Geiitilis extended 
it to ono Jmndrod mileg j Ualdufl and Bodiinig to sixty ; Loccenius (do lure Mantimo c. iv. 
§ 0) puts it at two days’ sail ; anot her writer (Raynoval) makes it extend as fur as could bo seen 
from UiOf'ahoro. Vwlin in his commentary ou tho French Ordoimanooa of 1(181, (ch. v.), would 
have it roach as far ms tho bottom could bo found with tlio lead-line.” Kc<j. v. Ke\fn, 2 Ex. 
B. (63), l^G, per Gockburn, C. J. S«o also Wheaton’s Int. Law (Lawrence’s 2nd ed.), 320; § G 
(note 103). 

1 Uliillimorc’s Ini. Law (3rd ed,), 27G; § 198. Tlui Crown of England, under a treaty witli 
the Emperor of China has jurisdiction over British subjects “ being within the duininions of 
the Emperor of (Jhina, or being witliin any ship or vessel at a distance of not more than one 
huivlrod miK'S from tho coast of China.” I BhiUimoro’H Int. Law (3rd ed.), 283; § 199. 
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three-mile zone around the coasts of a maritime state is ternfed its 
toriiil water/ in a metai)liorical sense only, because a certain ijortioii of 
the high seas can be properly described as territorial, only on the 
assumptioji that the sovereignty and dominion of the adjoining state 
over it is absolute and exclusive, which, however, in the case of the 
territorial water they are not. To obviate any chance of confusion that 
may possibly arise from the use of this expression, 'Sir Travers Twiss 
prefers to designate this portion of the high seas adjacent to a state 
as its ^jurisdictional waters.* 

II. Sovereignty and dominion over territorial water. — The next 
and most important branch of our enquiry is, what is the precise nature 
of the sovereignty and dominion which a state is entitled to exercise 
over its territorial Avater:^ There has been some dilEeronce of opinion 
amongst internationalists upon this riiatbu*, but they are clearly agreed 
so far that, this sovereignty and dominion of the state are not so absolute 
and paramount over its territorial water as tliey are over its territory by 
land and its ports. *‘This right of dominion or property,** says Sir 
Travers Twiss, gives to a nation a right to exclude all oilier iifbtions 
from the enjoyment of the territory of which it lias taken possession, 
and its right of einpiro (sovereignty) AAairrants a nation to enforce its 
own sanctions against all wlio would intrude upon its territory.”^ Kvery 
slate, therefore, in llie exercise of its right of dominion, has an 
absolute riglit to refuse a passage to foreigners over its territory by land, 
whether in time of peace or war. But with regard to the passage of 
foi’eign ships over its territorial water, iiiteniatiohalists arc agreed tliafc 
a state possesses no such right of interdiction, if such passage be with 
an innocent or harmless intent or i)urpose.® 

Mr. Maiming, in his Law of Nations, thus limits tlic purposes as to 
which this right of sovereignty and doniiui<5ii may be exercised : — For 
some limited puiqiGScs ** says he a special right of jurisdiction, and 
even (for a few definite purposes) of dominion, is conceded to a stale in 
respect of the part of tlie ocean immediately adjoining its OAvn coast liin?. 
Tlie purposes for Avhich this jurisdiction and dominion Iiave ooen recog- 
nized are — (1) the regulation of fisheries; (2*) tlie prevention of frauds 
on custom hiAvs ; {}^) the exaction of harbour and lighthouse clues ; and ( 4 ) 
the protection of the territory from violation in time of war between 

r 

^ 1 Twiss’ Law of Natioos (2»(l oJ.), 231 ; § 1-13. 

2 UulVs lilt. Law (3iil ad.), 201-203-, § 5i) ; I 'fwiss’s Law of Natloios (2u(l oil ), *302; § IbO 
Bs,;. V. Keiiii, 2 Ex. D, (C3), 82. 

2 
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oiln'r parties/ The distance from the coast line to which this qualified 
privileffe extends has been variously measured; — the most prevalent 
distances being that of a cannon-shot or of a marine league from the 
sliore.”^ Tliis may be accepted as a fair summary of the purposes for 
wliich a state, according to modern international law, may exercise 
sovereignty and dominion over its territorial water. 

But, according to the ancient municipal law of England, the Crown 
is said to have possessed absolute sovereignty and dominion over the 
British Seas as against foreign nations, including the right to prohibit 
foreign vessels from passing over them ; and in the controversy regarding 
the freedom of the seas in the seventeonth century, the English writers 
and lawyers under the lead of Selden* strenuously maintained the right 
of the Crown of England to these waters, insisting that the title to 
the sea and to the fundus maris, or bed of the sea — tarn aquae quam 
soli — was in the King. Lord Hale says, The King of England hath 
the propriety as well as the jurisdiction of the narrow seas ; for ho is 
in a capacity of acquiring the narrow and adjacent sea to his dominion 
by a kind of possession which is not compatible to a subject ; and 
accordingly regularly the King hath that propriety in the sea.’^^ The 
narrow sea, adjoining to the coast of England, is part of the waste and 
demesnes and dominions of the King of England, whether it lie within 
the body of any county or not.^’* Coke, Bacon, Blackstone and Callis 
have at different periods re-asserted the same doctrine,® and so have the 
more modern writers.® But, in Reg. v. Keyn the Judges unanimously 
declared that, such a doctrine had long since been abandoned, though, no 
doubt, some of them held that it applied to the three-mile zone. 

(a.) Sovereignty over territorial water — The right of sovereignty 
involves the right of civil and criminal legislation, and if a state had 
as complete dominion and'‘»overeignty over its littoral sea, as it possesses 
over its land territory, it would follow that the laws of a state, whether 
civil or criminal ought, proprio vigore, to apply to its subjects as 
well as to foreigners within its littoral sea, and no special legislation 

* Manning’s Law of Nations (Amos’ od.), 119. 

2 1 Bacon’s Abr. G4.0 ; Co. Litt.*107 ; Hale, de lure Maris, cc. 4, 6. 

8 Halo, de luro Maris, c. 6j Hargrave’s Law Tracts, 31. 

A Hale, dolnro Maria, c. 4; Hargrave's Law Tracts, 10. 

5 Co. Litt. 107, 260t; Bacon’s Abr. tit. /^onrt of Admiralty; 1 Black. Comm, 110 ; Callis 
on Sowers, 39- 41. 

c 6 Sclmltos’ Aquatic Rights, 1-6 ; Chitfcy on Prerogative, 143, 173, 200 ; Woolrych on 
Waters (2nd ed ), 41 ; Hall on tho Seashore (2nd od.), 2, 3 j Morris' ForesIiOro, G63. 
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ougpht to be necessary. But witli regard to foreigners in foreign 
ships navigating this part of the sea, various treaties have been entered 
into between England and some of the foreign states, and various statutes 
have been passed by Parliament, for the maintenance of neutral rights 
and obligations,* the prevention of breaches of the revenue® and fishery 
laws, and for relief in certain cases of collision. The treaties and 
legislation for the first two purposes have been altogether irrespective 
of the three-mile distance, being founded on a recognized principle of 
international law, namely, tliat a state has a right to take all neces- 
sary measures for the protection of its territory and its subjects, and 
the prevention of any infraction of its revenue *laws. In the Twee 
Gebroeders^ Lord Stowell distinctly affirmed the principle that, within 
a limit of three miles from the coast of a state, all direct hostile opera- 
tions are by tlie law of nations forbidden to be exercised. In Church 
V. Hubbard * decided in the United States in America, Marshall, C. J., 
fully explained the principles upon which the right of a state to 
legislate within tliis limit for the pi’otectioii of its revenue is 
founded. The English legislature has asserted a certain jurisdiction 
over foreign ships by the 527th section of the Merchant Shipping Act, 
17 and 18 Viet. c. 104, which provides that whenever any injury has 
in any part of the world been caused to any property belonging to Her 
Majesty, or to any of Her Majesty^s subjects, by any foreign ship, if 
at any, time thereafter such ship is found in any port or river of the 
United Kingdom, or within three miles of the coast, if it be shown 
that such injury was probably caused by miscoi;duct, or want of skill 
of the master or mariners, it may be detained until satisfaction bo made 
for the injury, or security be given to abide the event of any action or 

suit.” The Privy Council in liolet v. The Queen, ^ on appeal from a 

• 

1 Of- Tho Foreign Eiilisttneiit Act (33 A 34 Viet. c. 00), whicli imposes penalties for 

various acts douo in violation of neutral obligations. It applies to all tho dominions of 
Ilor Majesty, ‘ including the adjacent territorial waters.’ This statute therefore applies to 
India and tho Colonics. ^ ^ 

2 Cf. 39 and 40 Viet. c. 3G, An Act for the consolidation of Aci relating to Customs. 
S. 179 of this Act orahodyiiig the provisions of s. 313 o^ tiic provio iS Act, 10 & 17 Viob, 
C. 137, enacts that if a foreign vessel is found within throe miles of tho coast, conveying 
spirits, tea or tobacco, otherwise than in vessels or packages of certain speciflod dimensions, 
tho articles in question as well as the vessel itsetf shall bo liable to fui*feiture. 

3 3. C. Rob. 102. 

* 2 Cranch, (U. S.), 234, cited in Reg. v. Keyn, 2 Ex. D. 03, 

f L. R. 1 r. c. ws. 
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seiitonce of the Vice-Admiralty Court of Sierra Leone, wliicli had 
condemned goods and boats seized for breach of the customs ordinances of 
the Colony, lield, that although the Colonial legislature had power to make 
laws for the protection of its revenue, wiiliin a distance of three miles 
from the shore, yet it being proved in the case that the vessel from which 
the goods had been unshipped was Jiot within three miles from the shore 
at the time of the* unloading, it was not liable to the barbour dues payable 
under the customs ordinances. T/ic a salvage case, and Oeneral 

Iron Screw Collicri/ Go. v. Scliurmannsy^ a collision case, arose with regard 
to the coustiTiction of certain soctio7!s of the Merchant Sliipping Act, 
111 the former Dr. Lushington held that s. 830 of the Statute 17 & 18 
Viet. c. 101, which is limited in terms to ‘ the United Kingdom,^ in- 
cluded the three miles of open sea round England. In giving judgment, 
he says ; — Then arises another question — what are the limits of the 
United Kingdom, according to the intention and true construction of 
the statute? Now, the only answer I can conceive to that question is, 
the land of the United Kingdom and three miles from the shore/^ It 
might be said that this case luul no reference to foreign ships at all ; but 
this objection does not api>ly to the other case because the circumstances 
of that one wont a good deal further. There the collision had occurred 
within tliree miles of the English coast, and the damage was done by a 
British to a foreign vessel. The owners of the British vessel tiled a bill 
in Oliancery to declaro a limitation of her liability ac<,*ording to the pro- 
visions of s. oOt of the Merchant Sliipping Act, 17 & 18 Viet. c. 104. 
It Avas admitted that unless there was reciprocity, that is to say, unless 
the statute might in the like case, have been relied on by the foreign ship, 
it could not be relied on against her. The? question tliercfore argued 
was, whether the statute applied to the locality of the collision, and there- 
fore would have apidied to ?hc foreign ship. Upon this, Wood, V. C., (after- 
wards Lord Hatberley), in delivering judgment, said: — ‘‘With respect 
to foreign ships, 1 shall adJiere to the opinion which 1 exjiressed in C'opc 
V. Doherfy^^ that a foreign ship meeting a British ship on the open ocean 
cannot pioperly be abridged of her rights by an Act of the British legis- 
lature. Then comes the question Iioav far our legislature could properly 
affect the rights of foreign ships, within the limits of three miles from 
the coast of this country. There can be no possible doubt that the water 
below low-water mark is part of tlie high sea. But it is equally beyond 


^ S'ui. Ai.lm. ic. 


i J. A 11. ISO, 


^ 1 K, (V J. 3(17 i 2 D. A: J. Gil 



} 

CIVIL JURISDICTION OVER TERRITORIAL ^ATER. 13 

' J 

question that for certain purposes every country, may, by the common law 
of nations, legitimately exercise jurisdiction over that portion of the high 
seas which lies within the distance of three miles from its shore. Whe- 
ther this limit was determined with reference to the supposed range of 
cannon, on the principle that the jurisdiction is measured by the power of 
enforcing it, is not mateiial, for it is clear, at any rate, that it extends to 
the distance of three miles ; and many instances may be given of the ex- 
orcise of such jurisdiction by various nations. This being so, one would 
certainly expect that that recognized limit w'ould be the extent of the 
jurisdiction over foreign ships which the Merchant Shipping Act would 
purport to exorcise. In dealing with so large a subject, the natural 
desire of the legislature would be to exert all the jurisdiction which it 
could assert with a due regard to the rights of other nations.^^ Further 
on, he observes : — Authorities have been cited to the effect that every 
nation lias the right to use the high seas, e\reu within tlie distance of 
three miles from the shore of another country; and it was contended 
that it was not legitimate to interfere with foreigners so using this 
portion of the common highway, except for the bona fide purposes of 
dofeijce, protection of the revenue, and the like. It is not questioned 
that there is a right of interference for defence and revenue puriioses ; 
and it is difficult to understand why a country having this kind of terri- 
torial jurisdiction over a certain portion of the high road of nations, 
should not exercise the right of settling the rules of the road in the 
interests of commerce. An exercise o£ jurisdiction for such a purpose 
would be, at least, as beneficial as for purposes of defence and revenue.’^ 
It follows from the doctrine of exterritoriality of ships, to which I 
have already adverted, that the criminal law of England applies to 
British subjects as well as to foreigners* on board British ships on the 
high seas, and that it does not apply to foi^eigners in foreign ships on 
tlie high seas. But the question, whether it applies to foreigners in 
foreign ships within the territorial water of England, seems never to have 
arisen before the case of Reg. v. Keyn,^ decided in 1876, Before I come to 
that case I shall call your attention to the course of decisions i:i this 
country prior to that date. The qualified power of legislation which 
the Indian legislature possesses by delegation from the British Parlia- 

I Jiiit). V. Suttle.r, Dears * B. Cr. V. 53^; v. L. K. 1 Cr. C, 101 ; Rcij. y. 

Me;/, Bell, Cr. C. 220, 231. 

S 2 li^. D. 03. 
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ment in consequence of its peculiar position as a dependency of England 
has served to raise before the Courts in this country some important 
questions with reference to the territorial water of India, for instance, (1) 
as to the j)ower of the Indian legislature to make laws affecting British 
subjects, native or European, navigating such waters in British ships, 
and (2) as to the extent of the operation of the Indian Penal Code within 
such limits. The cases, in which these questions have been raised, 
contain a judicial discussion of some of the points, upon which the solu- 
tion of the question I have just proposed to consider ultimately depends. 

In Ecg, V. a certain offence was committed by a European 

British subject witliiu three miles of the coast of India, and the question 
arose whether the accused was to be charged according to English law or 
under the Indian Penal Code. Mr. Justice Holloway suggested that the 
locality was within the territories of British India, as defined in ss. 1 and 
2 of the Indian Penal Code, and that the offence ought to be charged 
under that Code. 

In Ueg. v. Elmskme^ Whitwelly et al^ one of the prisoners, named 
Marks, a European British subject, and a seaman on board a British 
ship, the ^ Aurora,^ was charged with maliciously destroying tlie ship by 
fire on the high seas, at a distance of more than three miles from the 
shore of British India, and within the Admiralty jurisdiction of the 
High Court of Bombay. The trial, of course, took place according to 
the High Court’s Criminal Procedure Amendment Act, XIII of 1865, whicli 
was the lex fori at the time, but the question arose whether the nature 
and extent of the punishment to be awarded to the prisoner was to be 
regulated by the English law, or by the Indian Penal Code. This 
involved the consideration of several important points, namely : — (a) 
Whether the Governor-General of India in Council had the power to 
legislate over European Brit?&h subjects on the high seas beyond three 
miles from the coast of India, either in British or in foreign vessels, 
or over foreigners in such parts of the high seas in British vessels 9 [h) 

Whether there had been in fact such legislation? (c) Whether the 
Governor-General of India in Council had the power to legislate over 
British subjects within the territorial water of India, or over foreigners 

• 1 Madi-afj RcBsioiiH, 18C7, cited in Mayno’s Penal Code in the commentary on b. 4. 

2 7 Bomb. II. C. (Cr. C.) 80. Cf. Rty. V> Thompson, 1 B. L. It. (O. Cr. J.) 1, fas to tlio 
law nndor wliicli the sp.iiteiico is to bo indicted under similar circnmstancos) ; The itueev v. 
ifoHc'., L. U.'n P. C. 283. 
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vritbiu that limit, and (d) Whether the operation of the Indian Penal 
Code 'extended over such territorial water? With regard to (a), Sir 
Michael Westropp hold that the statute 32 &' 33 Viet. c. 98, as well 
as the statute 28 & 29 Viet. c. 17, left it an open question. With 
regard to (6), he held that Act XXXI of 1838 having been repealed 
by the Indian Penal Code (Act XLV of 1800) and Act II of 1809, it 
was unnecessary to determine it, as it depended on the construction of 
the repealed Act. As to (c), he held that having regard to the established 
rule of international law, and the case of Itolet v. The Qmen,^ the Indian 
legislature probably did possess the power of legislating with regard to 
the high seas within a distance of three miles from j;he shores of British 
India. And lastly, as to (d), which was the most important of all the 
points involved in the case, as it is the one with which we are now more 
directly concerned, the Chief Justice was of opinion that, the w^ords 
“ the whole of the territories which are or may become vested in Her 
Majesty by the statute 21 & 22 Viet. c. 106 ”, — (by which statute all the 
territories in the possession or under the government of the East India 
Company were transferred to the Crown and over which the Indian 
Penal Code was to have operation), included the maritime territory of 
British India, or its territorial water. In the result he held that, the 
offence in question having been committed beyond this maritime territory 
of British India, the substantive law under which the sentence was to 
be passed was the Bnglisli law and not the Indian Penal Code. It might 
be said that the decision of the Court upon the last point was a mere 
obiter dictum, because no one ever suggested that the criminal law 
of a country could have so wide an operation as to extend to persons on 
the high seas at a distance, as in this case, of more than fifty miles 
from its shores, yet it shows at any rate that the Chief Justice of 
Bombay, before whom Ihij, v. Irvine^ docj not appear to have been 
cited, was disposed to lay down the same doctrine which Mr. Justice 
Holloway had previously expi’essod in that case. 

This last point, however, arose directly, in the case of Re<j. v. Kastyii 
Buma et al? where the prisoners, native Indian subjects, were charged 
with having committed certain offences op the high sea?, but within 
three miles from the coast of British India. The case was tried 

1 L. B. I P. C. 108. , ^ 

2 1 Madras Sessions, 1867, cited in Mayne’s Penal Code in the commentary on a. 4. 

S 8 Bomb- li. 0. (Or. C. 63). Cf. Bcipu Daldi y, Tfw Qncenj I. L, R, 5 Mad. 2C; 
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originallj by the Magistrate of the Tliana District. The statute 23 
& 21 Viet. c. 88, coupled with the statute 12 tSt 13 Viet. c. 96 had 
conferred jurisdiction on the Mofussil Courts over persons brought 
before them charged with offences committed in places where the 
Admiral had jurisdiction; so that the question of jurisdiction was 
scarcely mooted in argument. But one of the principal questions 
discussed was under what law, the Englisli or the Indian, the sen- 
tence was to be passed. Kcmball & West, JJ., before whom the 
case had been brought under their rcvisional jurisdiction, approved 
of the decision of Holloway, J., in Reg. v. Irvine,' and distinctly 
declared that the territorial jurisdiction of British India extended 
into the sea as far as one marine league from its coast, that the 
Indian Penal Code was applicable to oifences committed within this limit, 
and that therefore the prisoners were rightly punished under the Indian 
Penal Code. Mr. Justice West, in the course of his judgment, says : — 
“ Writers on international law have recognized the principle that so far 
as its own subjects are concerned, every state may properly define the 
limits of its own territories beyond the lino of coast. The necessities of 
orderly government on which this principle rests are as gi’eat and obviotis 
in a dependency .as in the ruling country. A limit of three miles from 
shore has thus come to be recognized as undoubtedly within the general 
powers of legislation conceded to Colonial governments {Rolet v. The 
Queen, L. R., 1 P. C. 198); on the same ground of public convenience 
and necessity it might not unreasonably be argued that these powers 
extend, except where- otherwise expressly restricted, to the malting of 
laws for sea-going vessels engaged in fishing or on voyages from one 
port in India to another, and the persons on board such vessels.” 

It is necessary to consider in this connection the effect of the statute 
37 & 33 Viet. c. 27, cited a^The Courts (Colonial) Jurisdiction Act, 1874, 
upon the foregoing decisions. It is an Act passed for the purpose of 
regulating the sentences imposed by Colonial Courts where jurisdiction to 
try offences is conferred by Imperial Acts. Section 3, among other things, 
enacts iihat, when by virtue of any Act of Parliament, a person is tried 
in a Court of any Colony foil any crime or offence committed upon the 
high seas out of the territori<al limits of such Colony, such person shall, 
upon conviction, be liable to such punishment as might have been inflicted 

V 

1 3 Mj/dra*i Sossicihs. 1867, cited in Mayiio’s Tcual Code in tlio ccuiuientary on s. 4. 
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upon him, if tlie crime or offence had boon committed within the limits 
of such Colony. The term ^ Colony * in the above section includes British 
India by virtue of sec. 2 of the Act. It is therefore evident that this 
statute certainly abrogates the law laid down in lleg^ v. Tkonipsoyi} Reg. 
V. Ehmtonc, irhitv:ell, ct aL^ and The Queen v. Momit,^ (tlie last being a 
decision of the Privy Council), because it is only under Acts of Parliament 
and not under Acts of the 16cal legislatures that the. Indian and the 
Colonial Courts are empowered to try offences coininittod on the liigh seas. 
But the statute leaves untouched Reg. v. Irvlney^ and Reg. v. Kastya Ramcu 
et alJ^ if the high seas within the distance of a marine league from the 
shores of British India be considered to be within its^territorial limits, (as 
to which, however, the statute is silent), because in that case the local 
Courts derive their jurisdiction from the Acts of the local legislatures. 

You will have observed that in none of the above cases were the 
Courts called upon to consider, the question whether they had jurisdiction 
to tiy and punish foreigners on board foreign ships for offences committed 
by them within the limits of the territorial wntors. That question ar4>se 
for the first time in England in Reg. v. Keyn, more popularly called the 
‘Franconia' case, which, for the profundity of learning, research and 
legal reasoning displayed in the jiidguients of some of tlio most 
eminent judges who took part on that occasion, will endure as a 
conspicuous landmark in the legal literature of England. The ‘ Fran- 
conia^ a (-ierman ship, commanded by Keyii, a Gorman subject, was on 
her voyage from Hamburg to the Wfjst Indies. When within two and a 
half miles from the beach at Dover and less than tut) miles from the head 
of the Admiralty pier, she, through the negligence, as the jury found, 
of Koyi), ran into the British ship ‘ Strathclyde,’ sank her and caused tlie 
death of one of her passengers. The accused Iveyn was tried at the 
Celitral Criminal Court and convicted of inarwrtaughter under the English 
law. The learned judge at the trial. Pollock, B., reserved the question 
of jurisdiction for the opinion of the Court for Crowu teases Reserved. 
The case was twice argued; the second time before fourteen judges, and 
the conviction was quashed by a inajorit}^ of seven to six, (uio* judge 
Archibald, J., having died before the judgment was given, but whose 
opinion was known to have been the same as that of the majority. The 

I 1 B. L. R., (O. Cr. J.,) 1. 2 7 BoTnb..#JT. C., (Cr, C.), 8‘J. 3 L. K„ 6 V. C. 283. 

4 1 Madras Sessions, 18G7, oitod iu Mayue’s 1‘cual Code iu the cotiuiieutary ou s. -t. 

<• 8 Bomb., U. C,, (Cr. C.), 03. 
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nunority of tbe Court, Lord Coleridge, C. J., Brett and Auipblett, JJ. A., 
Grove, Deiiiuau and Lindle}", JJ., held that by the law of nations, 
the open sea within thrhc miles of the coast of England is a part of the 
territory of England as much and as completely as, if it were land, it 
would be part of its territory, subject, however, to the right of free 
navigation on the part of other nations, if such navigation be with an 
innocent or harmless purpose ; that this *right of navigation is merely 
a liberty or easement which all the world enjoys in common, and 
does not by any means derogate from the sovereign authority of the 
state over all its territory ; that consequently every provision of English 
law, Common or statute law, applies to the whole of this territory ; that 
the Central Criminal Court, which succeeded to the criminal jurisdiction of 
the Admiral over the seas without the body of a county, had jurisdiction 
to try the case. Lord Coleridge, C. J., and Denman, J., relied on the 
further ground that the offence w’as in contemplation of law wholly com- 
mitted on board a British ship and therefore within the territorial juris- 
diction of England. The majority of the Court, Cockburn, C.J., Kelly, 
C. B., Bramwell, J. A., Lush and Field, JJ,, Sir R. Phillimore and 
Pollock, B,, held that the Central Criminal Court had no jurisdiction, 
and quashed the conviction. The elaborate judgment of Lord Cockburn, 
C. J., in which the majority of the Court substantially agreed, pro- 
ceeded upon the ground that the sovereignty of a state over the seas 
adjoining its shores exists only for certain definite purposes, for which 
such sovereignty has been conceded to it by other nations, i. c., the 
protection of its coaskj from the effects of hostilities between other 
nations when they arc at Avar, the protection of its revenue and of its 
fisheries, and the preservation of order by its police; that granting that, 
usage and the common assent of nations have appropriated the sea with- 
in three miles of the shoi'b' to the adjacent state, to deal with it as such 
state might think fit and expedient for its own interests, yet such concur- 
rent assent of nations cannot of itself, without express and specific 
legislation by Parliament, convert that, which before was in the eye of 
the la\<* high sea, into British territory so as to render the Avhole of the 
Common law, and the statutes which have no special reference to such 
Avaters, proprio vigore, applicable to it, or invest tlie municipal Courts 
with a jurisdiction over foreigners on board foreign ships, a jurisdiction 
which tliey did not possess before.^ Lord Chief Baron Ifelly and Sir 
Robert J'hilliinore, seemed rather to throw a doubt as to the comiietency 
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of Parliament consistently with a due regard to the rights of other 
nations and the principles of international law, to make the English 
criminal law applicable within the limits of the territorial water.^ 

In consequence of the decision in this case, which, it may be observ- 
ed in 2 >assing, cannot bo cousidereit as altogetlier satisfactory, the 
British Parliament shortly after, in the session of 1878, passed a 
statute, 41 & 42 Viet. c. 7^, called the Territorial Waters Jurisdiction 
Act,® which, by virtue of the interpretation clause contained in sec. 0, 
expressly extends to India and the Colonies. The preamble I'ecites that 
“ the rightful jurisdiction of Her Majesty, her heirs and successors extends, 
and has always extended over the open seas adjacent, to the coasts of the 
United Kingdom, and of all other parts of Her Majesty’s dominions lo 
to such a distance as is necessary for the defence and security of such 
dominions.” 

The statute, therefore, is not merely enactive but also declaratory 
of the existing jurisdiction over the tcri’itoi’ial waters. The Act, among 
other things, jjrovides that, “ An offence committed by a pei’son, whetlier 
he is or is not a subject of Her Majesty, on the open sea within the 
territorial waters of Her Majesty’s dominions, is an offence within the 
jurisdiction of the Admiral, although it may have been committed on 
board or by means of a foreign shij), and the i)erson who committed such 
offence may bo arrested, tried and punished accordingly and it then 
declares that “ The territorial waters of Her Majesty’s dominions, in 
reference to the sea, moans such part of the sea adjacent to the coast of 
the United Kingdom, or the coast of some other •part of Her Majesty’s 
dominions, as is deemed by international law to be within the territorial 
sovereignty of Her Majesty ; and for the purpose of any offence declared 
by the Act to be within the jurisdiction of the Admiral, any part of the 
ojien sea within one marine league of the cortSt measured from low-water 
mark shall be deemed to be open sea within the teiaitorial waters of Her 
Majesty’s dominions.” 

A doubt seems to have been entertained by some of the Judges who 
were in the minority in the case of Reg. v. Keyn, whether wl eu an 


• Sir Henry Maine and Mr. Tlall liiive criticized tlio oi)iiiion ijf Mhj nin jority, nn being 
based rather on gromulH of nuinicipjil than of intoriiQ.tional law. Maine’s beet, on Int. J^aw, 
38—14; Ilall’s lilt. Law (Srd ed.), 302 ; § 5!) f-Sto). 

2 See Lord Chancellors (Lord Cairn’s) ftpceoh iutroducing the Bill iu rarUamenL. 
Jlopvinted in Jialleck’s Lit, Law (Bakers ed.), 55',* • ^ 
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offence is committed on board a foreign ship traversing the torritoriax 
water of a state, and no one, save its passengers or crew, is concerned in, 
or suffers from, what is 'done on board, such state can assume jurisdiction 
over the offence and punish it. But if a foreign ship lying in, or enter- 
ing, the port of a state be, as doubtless it is, according to the rules of inter- 
national law, subject to the jurisdiction of that state, so fully and com- 
pletely that every offence committed by one foreigner upon another on 
board that ship becomes cognizable by the criminal Courts of that state 
concurrently with the Court of the state on which it depends, it seems 
somewhat dilRoult to conceive why a different rale should be applied to 
that slii]) when she is, passing through its territorial water. The difficulty 
of drawing the line between a vessel which, from stress of weather, casts 
anchor for a few hoTirs in a bay within the legal limits of a port, though 
perhaps twenty miles from the actual harbour, and a vessel entering a 
port, would seem to indicate that the same rule ought to be equally appli- 
cable in both the cases. It may also be remarked that the terms of section 2 
of the statute 41 & 42 Viet. c. 73, to which I have already referred, are ap- 
pai-ently comprehensive enough to include the case in question. The 
Criminal Courts in France, however,' refuse to exercise jurisdiction over 
offences committed by one foreigner upon another on board a foreign ship, 
or over acts concerning the interior discipline of that ship, either when it 
is passing through her territorial water or lying in any of her ports, 
provided the peace of that port is not affected. The reasonableness and 
expediency of this practice have been so amply demonstrated by Mr-. Hall, 
that it seems somewhat strange that it should not liave yet been adopted 

f 

by every other stab; as an international rule.* 

(b.) Dominion over territorial water. — We Ixave bitberto confined 
our attention to the nature of the sovereignty or jurisdiction which 
a maritime state, and particularly England, is entitled to exercise over 
its territorial sea, W o shall now examine the nature of the dominion 
or riglit of properiy which it may exercise over it. Prima facie, sover- 
eignly and dominion are correlative and co-extensive. When a nation 
takes posses, sibn, for instance, of a vacant tract of land, it acquires, 
\u)der ordinary circumstances, the dominion or fullest right of property 
concurrently- with tlie right of sovereignty. But this general rule is 
liable to modification according to the nature and circumstances of 
the phua- of which a nation takes possession. The case of the territorial 
* ii;'!''- in', Lu-v, ca.) Ut8-190; § 58. * Jbid., 201-202 ; § 50. 
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waters is one where some modification of the rule is necessary. Tlic nature 
of both sovereignty and dominion over these waters is somewhat peculiar. 

Testing the nature of dominion over these waters by the possible 
physical uses of which they alone seem to be capable, namely, navigation 
and fishery, it is undoubted that, unlike the waters encompassed by the 
territorial limits of a state, these waters are open to the peaceful naviga- 
tion of the whole world, while at the same time international law has uni- 
formly conceded to every independent littoral state the exclusive right of 
fishery over its territorial water, to be exei’cised subject, though it might 
be, to the overriding and paramount exigencies of navigation.^ lly treaties 
with France and the United States as well as by *the implied assent of 
nations, the right of fishing within three miles of the coast of the United 
Kingdom is vested exclusively in the subjects of Her Majesty.* 

If a state had as complete dominion over this belt of sea, as it 
j)Ossesses over its territory on land, it would follow that its ownership of 
the subjacent soil would be equally absolute. The fact of encroach- 
ments on the sea, by the construction of harbours, piers, forts, 
breakwaters and the like, generally made by states, is sometimes 
adduced as evidencing their right of property in the soil of their 
adjacent waters; but such evidence must, indeed, be regarded 
as very feeble proof of such proprietary right, as the acquiescence of 
other states in such encroachments is capable of being explained on 
the ground that, being made for tlie bemefit of navigation, as they gener- 
ally are done, they are made for the common benefit of all states, or that, 
being constructed for the i:)urposes of defence, th:?y made within the 
strict limits of the right of self-preservation inherent in all states. Lord 
Hale, who, as I have already observed, was an implicit adherent of tlie 
now exploded doctrine of the sovereignty and dominion of the King of 
England over the adjacent narrow seas, mairAained that the King’s right 
of property or ownership in the sea and the soil thereof was evidenced 
principally (1) by his right of fishing in the sea, and (2) by his right of 
property to the shore and the maritime increments.^ 

In England the question regarding the right of the Crowr to the 

I Piiffendurf, do lur. Nat. ot Gout., lib. iv. c, 5. § 9 ; VaitorB Law of Nnhons, Bk. i. o. 23. 

§ 287. “ Who can doubt” says Vattel, “ that tlio |)carl fishorios of Balironi and Coylon may 

lawfully become property.” 1 Twias' Law of Nations, (3rd. od.) 311 — 313 j § 191 j Wheaton’s 
lilt. Law (Boyd’s 2ud cd.), 237 ; § 177. 

Wheaton’s Int. Law (Boyd’s 2iid cd.), 241. 

De lure Mans, p. 1. c. 1 i Bavjjravo's Law TracLs; 1017. 
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bottom of the sea has been incidentally raised in several cases. Passing 
over Blundell v. Cutterall,^ King v. Lord Yarborough?' and Benest 
V. Pijion,^ in which the proprietary right of the Crown to the land 
beneath the sea is asserted in general terms, founded, apparently, upon 
the old doctrine of the narrow seas, which still seemed to linger 
in the minds of the judges, we come to comparatively more recent 
decisions, influeflced, no doubt by the modern international doc- 
trine of the three-mile zone, in which the ownership of the Crown in the 
soil of this limited portion of the sea is expressly acknowledged. In 
Gammell v. Commissioners of Woods and Forests,* in the House of Lords, in 
which the exclusive ifight of the Crown to the salmon fishery on the coast 
of Scotland was in question. Lord Wensleydale in delivering his opinion, 
said : — “ Tliat it would be hardly possible to extend fishing seaward 
beyond the distance of three miles, which by the acknowledged law of 
nations belongs to the coast of the country — that which is under the 
dominion of the country by being within cannon range — and so capable 
of being kept in perpetual possession.” And Lord Cranworth, too, ap- 
parently entertained the same opinion. In Whitstable Free Fishers v. Gann? 
which involved the right to collect tolls for anchorage beyond low- 
water mark. Brie, C. J., laid down broadly that “ the soil of the sea-, 
shore, to the extent of three miles from the beach, is vested in the Crown.” 
When this case came before the House of Loi’ds on appeal,® Lord Wensley- 
dale assented to that rule, but Lord Chelmsford adverting more directly 
to the above statement of Erie, C. J., observed : — “ The three-mile limit 
depends upon a rule of international law, by which every independent 
state is considered to have territorial property and jurisdiction in the 
seas which wash their coasts within the assumed distance of a cannon- 
shot from the shore. Whatever power this may impart with respect to 
foreigners, it may well be questioned whether the Crown’s ownership in 
the soil of the sea to this large extent, is of such a character as of itself 
to be the foundation of a right to compel the subjects of this country to 
pay a toll for the use of it in the ordinarj'- course of navigation.” 

The observations in the above cases are no doubt open to the remark 
that they are mere obiter dieta, and not judicial decisions on the point 
we are now discussing, but still, as expressing the deliberate opinions of 

I 5 B. k Aid., 268. ® 3 B.^ C. 9; 1 Dow’s App. Cfi. (N. S.) 178. 

s 1 Ko.ipi), (K». * 3 Maetp 465. 11 C. U. (N. S.) 387, 413. 

4 *^ 11 Ji. h. 0., 102 : SCO Ihc .same ciiae Ijefurc ExchcvjiioT Chamber; 13 C. 13., (N, >S.} 853. 
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some of tlic most eminent judges in England, they are deserving of much 

considerable weight. 

^ • 

The decision of Sir John Patteson and the statute 21 & 22 Viet, 
c. 109, The Cornwall Submarine Mines Act of 1858, passed soon after 
by Parliament to give practical effect to that decision, is soinetimes 
relied upon (and indeed was strongly relied upon by Lord Coleridge, 
C J., in Ueg. v. KoAjny as showing conclusively the existence of the right 
of the Crown to the soil of the open sea below low-water mark. The 
Duchy of Cornwall, whicli is vested in His Eoyal Highness the Prince of 
Wales, by the Charter of 11 Edw. 3,^ (having the force of an Act of 
Parliament), extends into the sea down to low-water mark. Mines in the 
Duchy existing under the bed of the sea within the low-water mark 
having been carried out beyond it, a question was raised on the part of 
the Crown as to (1) whether the minerals beyond the low-water mark, 
and not within the county of Cornwall, as also (2) those lying under the 
sea-shore between the high and low-water mark within the county of 
Cornwall, and under the estuaries and tidal rivers within the county 
belonged to the Crown or to the Duchy of Cornwall. The matter was 
referred to the arbitration of Sir John Patteson. The argument on 
the part of the Crown was that the bed of the sea below low-water 
mark, and therefore beyond the limits of the county of Corn- 
w^all^ belonged in property to the Crown. The argument on be- 
half of the Duchy was two-fold; first, that all whicli adjoined and 
was connected with the county of Cornwall passed to the Dukes of Corn- 
wall under the terms of the original grant to thepi, at the time of the 
creation of the Duchy; and therefore, that even if the bed of the 
sea elsewhere belonged to the Crown, it had passed from the Crown to 
the Dukes in the seas adjacent to Cornwall ; secondly, that the bed of the 
setl did not belong to the Crown, and that the’Prince was entitled, as first 
occupant, to the mines thereunder. As to the property in the mines 
and minerals lying under the seashore between high and low-water mark 
within the county of Cornwall, and under tlie estuaries aiuj tidal 
rivers within the county. Sir John Patteson’s decision was that, 
they were vested in His Royal Highness as pisrt of the soil end territorial 
possessions of the Duchy of Cornwall. But on the first point, namely, as 

J 2 Ex. D., r»3. 

2 The chiirtor ig set out at in Uio Prinrp'it case (8 Co. Ecp. 1) in wliich it was 

decided Unit this charter had all the effects of an Act of rurliauient. * 
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to the property in tlu? mines aiul minerals lying beyond low-water mai’k, 
and not within the county of Cornwall, he expressed himself thus: — 
“ I am of opinion and so decide, that the right to the minerals below 
low-water mark remains and is vested in the Crown, although those 
minerals may be won by workings commenced above low-water mark and 
extended below it.” The statute 21 & 22 Viet. c. 109, which gave effect 
to this decision, went a little beyond the precise terms of this award, and 
declared and enacted that such mines and minerals were as between Her 
Majesty the Queen, in right of her Crown, and His Eoyal Highness the 
Prince of Wales, in right of his Duchy of Cornwall, “vested in Her 
Majesty the Queen in right of her Crown us part of the soil and terrin 
torial possessions of the Crowrif’^ 

In Ijulia, the Bombay High Court, relying upon the English authori- 
ties above adverted to and a few moi’o, have similarly held in 
two cases, (though the point did not directly arise in them) that the 
(Government is the owner of the soil of the sea within a distance of three 
miles ai’ound the coasts of British India. In Reg. v. Kasti/a Rnma et al,^ 
whore one of the points raised, namely, whether tlic removal of a number 
of fishing-stakes lawfully fixed in the sea within three miles from the 
shore by persons other than those who liad planted them, constituted an 
offence under the Penal Code, depended upon a dotennination of the 
further question whether the bed of this portion of the sea as well as 
the fishery therein was or was not a part of tlie i>rerogative right of the 
Crown, West, J., in the course of his judgment, after citing the usual 
authorities,® observet), “ These authorities support both the ownership 
by the Crown of the soil under the sea, and the proposition that the 
subjects of the CroAvn ‘ have also by common right a liberty of fishing 
in the sea, and in its creeks or arms as a public common of piscary,’ 

* yet in some cases the King may enjoy a property exclusive of their 
common of piscary. He also imiy grant it to a subject ; and consequent- 
ly a subject may be entitled to it by prescription.’* The sovereign’s rights 
are as great under the Hindu and Mahomedan systems as under the 

1 See the judj^niont of Lord Cohiiidgt', 0. J., m Rc((. v. Koi/Hj 2 Ky. D. (63) 3 55-158, ami 
the criticism apoii tliis arbitration by Cockburn, C. J., in the same case. 2 Ex. D. 199-202. 

2 8 Bomb. 11. C. (Or. C.) 63. 

3 BLiiiiddl V. CaUcrall, 5 B. & Alii. 268 ; Ihtupst v. Fiponf I Knapp, 60 ; Malcohnaort v. 

(yT)en^ 10 \l, h. C. Sir U. 5 liep. 1056, and Butler’s note to Co. Litfc. 

§. «). 

* ^ llulr, do lure Mvoi p. 1, e. 4; Uurgrave’a Law Tract.s, 11. 
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English ; but Avithout a minute examination of tliese, it is sufficient to 
say that by the acquisition of India as a dependency, the Crown of Great 
Britain necessarily became empowered to exercise its prerogatives and 
enjoy its jura regalia in this country and on its coasts, subject always 
to the legislative control of Parliament.’^ 

The position thus laid down by Mr. Justice West was adopted by 
Sir Michael Westropp in JJaban Maifacha v. Nuijn Shni'i^ucha and otliHrUy^ 
and supported in an elaborate, exhaustive and extremely learned judgment 
by independent reasoning and original research ; though, no doubt, the 
actual circumstances of the case before liis Lordship were not such as to 
necessitate an expression of judicial opinion. It was a civil acfJou for 
damages and for an injunction to restrain an alleged illegal disturbance 
of the plaintiff’s right to (isli and use tishing stakes and neis fixed in the sea 
below low- water mark and within three miles from the coast. It having 
been conceded that, in the absence of any appropriation by the ('h'owii of 
the soil of the territorial water of British India or of the right of lislii ng 
therein to any particular individuals, such right was commou to all the 
subjects of Her Majesty, and the Court being of opinion that an interf<T- 
eiice with the reasonable exercise of that riglit was actionable, tlie question 
we are now considering, namely, as to the right of the Crown to the soil 
of the territorial water of British India, could not directly arise. 
The learned Chief Justice, however, fully reviewed almost all the 
authorities bearing upon the point, and said: — ‘CHowsoever great 
or small may be the value of the analogy, it may perhaps be well 
to observe that as in Great Britain llio sovereign^ as Lord of the 
Waste, is said to be Lord also of the British territorial waters and the 
soil beneath them, so in India Ave find that, as a general rule, its waste 
lands are vested in the Ruling Power.’^ And tlieu again, after discussing 
the* various authorities which tend to establish the proposition tliat, the 
ownership of the beds of tidal rivers in British India is generally vested 
in the CroAvn, he puts fortli an additional argument thus : — “Assuming, 
as I think Ave may, that the j)ropositioii — that the beds of tidal riA^ers in 
British India are, like those of such rivers in Great Britain, prima facie, 
to be regarded as vested in the Crown — is cfstablished, tiic transition 
thcnco to the pro 2 )osition — that the subjacent soil of the British Indian 
seas, within the terrikn-ial limit of thrfjo geographical miles from low- 
water mark, is also vested in tlie Crowu-'is (if the like proposition as to 

f J. L. H, 2 IJoinb., 10. 
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tlje territorial waters of Great Britain be true) not difficult, for a navi- 
gable river, in such part of it as the tide flows and ebbs is an arm of 
the sea/’ 

The statute 41 and 42 Viet. c. 73, which, as I have already observed, 
extends also to India, throws no light whatever upon this question. It 
does not at all declare the law as to the ownership of the bed of the sea 
below low-water mark. According to the decision of the majority in Eeg* 
V. Keyuy^ which is binding on all the Courts in England,* it seems now to 
be finally settled that, no statute having been passed by Parliament ap- 
propriating the bed of the territorial water round the British coasts, the 
Crown has not, except in the case of an uninterrupted occupation for 
a sufficient time to gain a title by prescription, any right to this bod 
as against other nations. Notwithstanding the dicta of the learned 
Judges in Iteg. v. Kastya llama el aP and Bahan Mayacha v. Naya Shravucha 
and otherH'^ noticed above, tlie judgment of the Court of Common Pleas 
in IHaclcpool Pier Co. v. Fylde IJnion^^ declaring the effect of Keg. v. Kmjn 
upon the point under diseussioTi, would seem to render a further con- 
sideration of :t necessary in India. 

According to international law, every maritime state, which takes 
upon itself the burden and charge of securing and assisting navigation, 
either by erecting or luaintaining lighthouses, or by affixing sea-marks to 
give notice of rocks and shoals, is entitled to impose a reasonable toll on 
all who navigate through its territorial water. The right of passage 
over all portions of the open sea is one of the natural rights of nations, 
but every vessel ’\s’ays Travers Twiss, citing Azuni, which casts anchor 
within the jurisdictional waters of a nation, becomes liable to the juris- 
diction of that nation in regard to all reasonable dues levied for the 
maintenance of the general safety of navigation along its coasts. If a 
vessel merely passes along the coasts of a nation without casting anchor 
within the limits of a marine league, or without enterijig any port or 
harbour, it is not subject to the payment of any territorial dues.”® 

1 2rEx. D., 

2 Tin; Frfinco/iiUf 2 P. i). 163 ; }Iurrin v. Ovmer.'i nf Frivncunin^ 2 C. P. 1). 173. 

- 8 Bomb. U. C. (Or. C.,) 63. * * I. L. Ji. 2 Jlomh. 10. 

46 L. .1. (N. S.J M. 0. 180, whoro the Court of Common Picas held that the part of 
a pi<;r below low* water mark was out of the realm, and therefore not rateable to the poor 
under 31 & 32 Viet. c. 122, s. 27. 

^ 1 Twiss’ Law of isations (2iid Ed.), 305 ; § 187 j Crotiue, do liir. Bell, ct Pae., lib. ii. c. 3, 
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If then, tbo law of nations permits every maritime state under the 
above circumstances to levy such a toll from a foreigner, it is manifest 
that the municipal law of that state would a fortioi'i allow such toll to be 
taken from its own subjects. But the foundation of this right being, 
in the one case as in the other, the construction and maintenance 
of some works of public utility calculated to aid and promote the safety 
of navigation, which may be said to form as it were the quid pro quo for 
the iun)osition of such a toll, it is manifest that no state can, without 
rendering any such corresponding benefit or service, compel its subjects 
to pay a toll for the use of its territorial water in the ordinary course of 
navigation ; nor can a private individual merely by reason of his owner- 
ship of a districtiis maris or a portion of tlie bed of the sea, either 
under a charter or grant from the sovereign, or by prescription wliicli 
presupposes such a grant, claim to levy such a toll from persons navigating 
such waters. “ If,"’ says Hale, C. J., any man will prescribe for a toll 
upon the sea, he must allege goo I consideration ; because by Magna 
Oharta and other statutes, every man has a right to go and come upon 
the sea without impediment.’" And so it has been decided in Kiigland, 
in Gann v. The Fret*^ Fishers of llliitdahlef that, the Crown cannot 
compel its subjects to pay a toll for casting anchor in the ordiiuivy 
course of navigation in the bed of the territorial water round the British 
coasts, because the right to cast anchor is merely an incident of the right 
of free navigation to which every subject is entitled. The Crown may, 
how^cver, levy such toll, if authorized by an Act of Parliament to do so. 

Bays# gulfs and estuaries. — Besides the torritorihl water, the maritime 
doininioii of every state also extends, according to tlie law of nations, 
over arms of the sea, bays, gulfs and estuaries, which are enclosed by 
headlajids belonging to one and the same state, and wherever the sea 
cotJst is indented by small bays and gulfs, the territorial water which is 
superadded to them stretches seaward from an imaginary lino drawn from 
one licadland to another.^ But as there are bays and gull's of such largo 
dimensions that they could not j)Ossibly be said to form a part of the 
territorial rights of a state, a qualification has been engrafted f>y tlie 
laAV of nations to the eifect that, they must be of such configuration 

« 11 u. h. C. 193. 

2 1 Twiss’ Law of Nations (2iid Ld.), 293 — 2395 ; § ISl ; Wlioaton'a Tnt. Law (Boyd’s 2uil 
Ed.), 237; § 177; 1 ehilliuioio’s Int. Law f3i*d Ed.), § LiS ; Hall's lut. Law (3rd Ed.), 
153 510 ; § 41 . 
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and oxtoiit, that it would be wiiliiu the physical compotoiice of the 
state, possessing the circumjacent laiuls, to exclude other nations from 
every portion of such seas; or as Martens puts it, ‘^Partes inaris 
territorio ita natura vel arte inclusu?, ut exteri aditu impediri possint, 
gentis eins sunt, cuius est territoriuin circniniacens/’ Upon this prin- 
ciple, the Bay of Bengal, the Bay of Biscay, the Gulf of St. Lawrence, 
the Gulf of Mexico, tlic Gulf of Gascony, the Gulf of Lyons, and many 
similar portions of the Iiigh sea liave .always been regarded as interna- 
tional waters and excluded from the territories of the adjacent states. 

Great Britain lias iruinoniorially claimed and exercised exclusive 
property and jiirisdjetioii over the bays or portions of the sea cut off by 
lines drawn from one promontory to another, and called the King’s 
Chambers. They are considered as included within the bodies of the 
adjacent counties of the realm, and therefore subject to the operation of 
the Common law. But the real, and in some cases, perhaps, almost iii- 
superabk', difficulty is in determining wliat bay or gulf should be regard- 
ed as included within the torritoidal dominion of a state. Refennng 
to the Conunon law of England, we find Lord Bale in his De lure Maris, 
laying it down that an arm or branch of the sea which lies within the fau- 
ces terrae, so that a man may reasonably discerji between shore and sliore, 
is, or at least may be, within the body of a countyd This test is indeed 
extremely vague and indefinite, inasmuch as the distance will clearl}" vary 
according to tlie nature and size of the object to be discorued, although, 
no doubt, it indicates somewhat Lord Hale’s opinion that usage *and the 
mode in which a poi^tion of the sea has been treated as being part of a 
particular county are material. 

In lieg* v. CJunningham,^ tlie question to be determined was whether 
certain foreigners who had committed a crime in a foreign vessel 
lying in the Bristol Channel, were subject to the jurisdiction of the Com- 
mon law Courts in the county of Glamorgan. Although the place where 
the offence was committed was below low^water mark, beyond any river 
and at a point where the sea was more than ten miles wide, it was held 
to be within the county of Glamorgan, and consequently, in every sense 
of tlie words, within the tavritory of Great Britain. Lord Chief Justice 
Coekbuni rested his judgment upon the local situation of that portion of 
the sea as wxdl as upon the fact that it had always been treated as part 

• Pt. 1. c. 4; Ilfu-grarc’s Law Tracts, 10 ; see also 4 lust., 140. 

, PcK, Cr. C. 86. 
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of tho parish of Cardiff, and as part of tlie county of Glamorgan, This 
questfon again arose in a late case* befoi-e the Privy Council, on appeal 
from the Supremo Court of the Colony of Newfoundland, with regard 
to the jurisdiction of that Court over Conception Bay, which lies on tho 
east of that Colony. It is situated between two promontories at a dis- 
tance of rather more than twenty miles from one another. Its average 
width is fifteen miles, and the'distance of the head of the bay from the 
two promontories being respectively forty and fifty miles. Lord Black- 
burn, who delivered the judgment of tho Board, said: — “Passing from 
the Common Law of England to the general law of nations, as indicated 
by the text-writers on international jurisprudence, we find an universal 
agreement that hai’bours, estuaries and bays landlocked, belong to the 
territory of the nation which possesses the shores round them, but no 
agreement as to what is the rule to determine what is ‘ bay ’ for this 
purpose.” “ It seems generally agreed that when the configuration and 
dimensions of the bay arc such as to show that the nation occupying the 
adjoining coasts also occupies the bay, it is part of the territory ; and 
witli this idea most of the writex’s on the subject I’efer to deferisibility 
from the shore as the test of occupation ; some suggesting thci’eforo a 
w'idtb of one cannon-shot from shoi*e to shore, or three miles ; some a 
cannon-shot from each shore, or six miles ; some an ai’bitrary distance of 
ten miles. All of these ai’e i-ules which, if adopted, would exclude Con- 
ception Bay from the territoiy of Newfoundland, hut also would have 
exclud<^d from the territoi-y of Great Britaiix that part of the Bristol 
Cliannol which in V. Cajtm'ngi/taxxx,® was decided* to be in the county 
of Glamorgan. On the other hand, the diplomatists of the United 
States in 1793 claimed a territoidal jui’isdiction over much more exten- 
sive bays,® and Chancellor Kent in his commentaries, though by no means 
giving tho weight of his authority to this claim, gives some reasons for 
not considering it altogether unreasonable.” 

“ It does not appear to their Lordships that jurists and text writers 
are agreed what arc tho rules as to dimensions and configuration, which, 
apart from other considerations, would lead to tlie conclusion that a bay 
is or is not a part of the territory of the state possessing the adjoining 
coasts; and it has never, that they can find, been made the ground of 
any judicial determination. If it were nccessai’y in this case to lay down 

1 Direct V. S. Cable Co. v. Aniili)~Amcricu7i TeUijraph Co., 2 Apj). Ca. (394.), 419. 

^ His Lortlshii) was hero referring to Delaware liAy. 
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a rule, the difficulty of the task would not deter their Lordships from 
attempting to fulfil it. But in their opinion it is not necessary so to do. 
It seems to tliem that, in point of fact, the British Govermnont has for a 
long period exercised dominion over this bay, and that their claim has 
been acquiesced in by other nations, so as to shew tliat the bay has been 
for a long time occupied exclusively by Great Britain, a circumstance 
which in the tribunals of any country would be very important. And 
moreover (which in a British tribunal is conclusive) the British Legisla- 
ture has by Acts of Parliament declared it to be part of the British terri- 
tory, and part of the country made subject to the Legislature of New- 
foundland.^^ 

It would seem, therefore, to follow from the above two cases that 
where the configuration and dimension of any bay are of such a nature 
as to render it extremely difficult, independently of other considerations, 
to pronounce an opinion as to whether it belongs to the teiTitory of the 
adjacent state or not, the habitual assertion by such state of sovereignty 
and dominion over it, by legislation or otherwise, or by the exercise of 
jurisdiction over it by its tribunals, if followed by the undoubted accpiies- 
cence of other nations in sucli assertion, may be a sufficient and conclu- 
sive guide in determining its territorial character. 

These landlocked bays, gulfs and estuaries, unlike the territorial 
waters on the external coast, are subject to the sovereignty and 
dominion of the circumjacent state, and consequently to the govornanco 
of its municipal law, as fully and completely as arc its intra-tcrtitorial 
waters.^ ^ 

The soil of the bed of such bays, gulfs and estuaries prifiia facie 
belongs, ill England, to the Crown/ and in this country to Government/'^ 
Before the passing of the statute prohibiting the alienation of Crown 
lands^ in England, the soil of such bays, gulfs etc., in any portion of the 
districtus maris could have been communicated to a subject by charter 
or grant, provided it did not derogate from, or interfere with, the public 

1 Gropius, dc Jur, Boll, ot Pac. lib. ii. c. 3. § 10; Vutlora Lrns' of Nations, Bk. i. oh. 23, 

§ 119; Bynkersliook, Quest. Im*. Pub. lib. i. c. 8; Dissertaiiu do Doiniiiio Maria, c. 2; 
Wheaton’s Int. *Law (Boyd’s 2iid enU), 237 ; § 177 ; Uairs lut. Law (3rd od.), 153-150; § 41 j 
1 Twias’ Ltiw of Nations (2nd cd.), 293-291; § 181. 

2 Hale, do Inn) Maris, c. 4 ; Uar|;?rave*s Law Tracts, 10-11. Gf. Ihe Free Fishers of 
WhilHtahle v. Ganity 11 0. B. N. S. 387 ; seo IjCcI. II. 

Gf. Maiiurha v. Naiju Shrai'uchfty 1. L. R., 2 Bomb. (19) 13. 

} 1 AnTi(», r. 7, s. 5. 
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rights of navigation and Bshery over such waters. In the absence of any 
such statute in this country, it would seem that Government is 
at liberty to make similar grants to private individuals, unrestrained by 
any right on the part of the public to fish in such waters^ — for tlie 
Magna Cliarta does not apply to India — but subject, presumably, to the 
public right of navigation. 

» 

^ Cf. Baban Mayacha v. Nayii /S/imwae/ia, 1. L. R., 2 Bomb. (19) 44. 
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THE FOllESEiORE OF THE SEA, 

The term ‘ foreshore* a generic oxpr’ession — Extent of forosliorc of fclio sea — Law takes notieo 
of only three kinds of t.ides, the high spring tichis, the spring tides, and the neap tides — 
Landward limit of foroahoro of the sea according to Itoinuii law — According to Fremdi 
law — According to English law as doliiied by Lord llale — As ultimately determined 
in Atlomcy-Gencral v. Chambers— ‘Thu seaward limit of foreahore — Ownership of the 
soil of the f<ireslioi*o of the sea, according to the lionian law — Discrepancies betwoon 
the texts relating to this subject — How reconciled by Grotiiis, J. Voet, Vatted, Schultes and 
Austin — Ownership of tho Soil of the foreshore of the sea according to Englisli law — 
According to tljo law of Franco — According to the law in this country — Soil of tln> 
foreshore claimable by subject,, by grant or prescription — llnrdon of proof upon tho 
Bubjoct, both in England find Scotland — Theories aa to tlio foundation of tho priniu. faciis 
title of tho Crown to the soil of tlio foreshoit) — Crowids ownership of tlu^ foroshon^ 
subject to the public rights of navigation, access and fishery — Crown {ireveiitod from 
making foreshore grants by a stutnto of Queen Anno — 'J’ho several acts ex erciseublo 
ejver the foreslioro — The value of each of these several acts taken singly as well as 
jointly — Aftorney-Oenend v. James-^ Lord Advocate v. Hlantyre — Lord Advocate v. Yoathj 
— Nature of tho rostrictious upon tho proprietary titlo of the Crown or of its grantee 
to the soil of the foreshore — Right of access to tho sea — Right of navigation — Aftaruey- 
Qeneral v. Richards-^Mayor of Colchester v. Drooko — BhindcU v, Catlerall — Right of the 
public to fish over the foreslioro — Right of the public to tako sand, shells, seaweed 
&c. — such right claimable by custom, eitbor by the general public, or by any |>ortiou 
thereof without incorporation — Tho Roman Civil law with regard to wreck — Under 
English law, wreck prirua facie belongs to tho Crow'ii — DifTcroat species of wrecks 
•—Right of wreck do<;» not imply right to tlio foreslioro, nor vice versa — l*roci?d me 
for custody of w'rccks *and for making claims thereto — Flotsam, jetsam and ligan, 
called droits of tho Admiralty — They belong to the Crown unless tho owner eau be 
asoortaiuod — Tho Pauline — Tho provisions of the English Merchant Shipping Act, 17 
& 18 Viet., c. 104 with regard to wrecks— The provisions of the Indian Merchant Shipping 
Act, VII of 1880, on tho same subject. * 

Under this bead I propose to discuss the extent and limits of tho 
foreshore of the sea, of estuaries and arms of the sea the ownership 
of the .soil of such foreshore ; as well as some minor topics connected 
with this subdivision of law. 

I 

1 The nord ‘ foreshore,” as detiiicd by the legislature in 29 A 30 Viet. c. G2, s. 7. emlwacoa 
‘‘ tho shorv! and liotl of tho son, and of every (diannol, ci'cek, bay, irstuary, and of every 
navigable river of I he I’niied Kingdom iiJl far up tlic same as the tide flow.s.’* Of. Mof/nr 
cf Peuryu Y. iloloij 2 Ex D. 328 ; 16. L. J. Ex, 5U6 j 37 L. J. Ex, 103. Tnidccb v. Booth, 2 Q. 
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The expression ' foreshore/ as a term of art, has been introduced into 
legal /anguage in comparatively recent years, and is not to be met with 
ill the earlier English text-books or reports of Uecisions on the subject. 
Ill its technical import it is more coinprehensive tliaii sea-shore/ and in- 
cludes the slioro of every bay, estnaiy and tidal river, channel or creek 
between higli and low-Avater mark. Though the nature and some of the 
legal incidents of the foreshord of the sea are, in many respects, similar to 
those of the foreshore of tidal navigable rivers, yet on the whole it will 
be deemed far more convenioiit to deal with them separately. 

Extent of foreshore determined by tides.~‘The waters of the sea 
are liable to constant Hiictuaiions and subject to ever- recurring changes; 
sometimes rising above and ovcrllowing the land ; sometimes retiring 
from and leaving the laud dry. When examined, these Jiuctuatious 
»nnd changes are found to present two widel}^ different characteristics. 
Some of them observe a fixed periodicity and regularity, in conseipience 
of which they may be described as being ordinary; others observe 
no such periodicity at all ; they occur seldom and at irregular intervals, 
and for this reason may be regarded as being extraordinary. To the 
former class belong the physical phenomena known by the denomiiia- 
tioii of tides ; under the latter class may be groujiod all inundations 
and floods as well as all sudden and unusual recessions or derelictions 
of the sea. The manner, extent and permanency of these changes will be 
found, as wo proceed, to govern and determine the ownership of the 
soil affected by tlicm. 

The seashore separates the sea-bottom on one side from what may be 
called the terra Jirina or dry land on the other. In conimoii purlanoe, the 
sea-bottom refers to the soil wliich never becomes dry, notwithstanding 
changes on the surface of the sea; the terra firma imports land wholly 
exempt from the action of any of the tides; and the seashore denotes such 
portion of the intervening land as is alternately covered and left dry by 
the flux and reflux of the tides, comprising within it all that extensive belt 
of waste ground or strand of sand, shingles and rock liable to the action 
of every kind of tide. But definitions or rather descriptions of this kind 
do not convey anything more than a more gen.eral idea of . subject- 
matter, and can scarcely be said to be adequate for any scieiiufic purpose. 
We have all observed that the boundary lines which divide the seashore 

t 

1 “ Tliab is called an arm ot‘ bho sea whore tJic soa ilows and rollows, and so fiir only aa 
iliesoa so ilows and rcHows/’ JIalc, do Jnro Maris, p. 1, c. i ; Hargrave’s Law Tracts, '12. , 
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from sea-bottom on one side and from terra finna on tbe other shift 
and vaiy with the nature of the tide. It may, tljoreforo, be expected that 
a strict Icg’al dclinitioii ot these boiindary lines, will bo obtained by a 
consideration of the nature and elfect of the several kinds of tides. 

Different kinds of tides. — Tlic law in England ignores those tides, or 
more properly, floods and inundations which are tlie result of storm or 
other temporary -or accidental circumstances co-operating with the action 
of the sun and moon upon the ocean, and takes notice of only three kinds 
of tides — 

1st. The high spring lidos, which are the fluxes of the sea at those 
tides wliich liappeii.^t the two equinoctials. 

2nfL TJie spring tides, which happen twice every month at the full 
and change of the moon. 

llrd. The neap tides, which liai)pen between the full and change of 
the moon, twice in twirnty-four hours. 

From these three kinds of lidos would scorn to result throe distinct 
shores, each differing from, though overlapping, tlie other. lndc('d, the 
.actual tide's are far more mnnerons tlian those, because Ave know that, 
as a matter of fact, the tides of each day diifor from one auothex', in 
the limits which they roach. But the variations are too small for the 
law to take notice of tliem. 

Landward limit of foreshore, (a) according to Roman Law.— The 

Roman law appears to have had adopted the limit of the highest tide 
in time of stoim or winter as the landward boundary of the litus maris 
or the seashoi’o. En:! auteni litus maris (juateims hibernus fluctus inaxi- 
miis excurrit.® 

* Ujilc, do hire n.ari.s, p. i, r. C ; (l:irgnivo’s JiUw 25, 20; SniHh v. Had of ibV »//'/•, 

0 BolTfs Ai)[). 1S7 ; Hull on » lio Souslinix? (liud <.<1.;, lu ; Morriii’ Hi.-^r. of ilio 070. 

^ lust. ii. 1. 2. LitiiM is liy (..olsijs tljiis : — riitiis I'st, ({iioilscpio lUtixiiiiii.s Dui'tus 

a mari pei'vtriiiu Dig. 1. 10. '.)0 ))i-. According Cus.sins LIiiis ])ubricinu esl. ouUmius, 
qua vuaxiino Ouctiis . Dig. 1. 10. 112. Thi'ro scoin.s l.o lie koimc slight divor- 

goiic(! oF opiiiioii among some oF the Kiiglisli autliorilios on tlio Civil law as to the proper 
iutorpr^iliU.ioii lo i/:? put upon tin' puss.-igo quoted in Llio toxi irotn the TnsLitntcs of .]u.stiniua. 
A(*(M:.r(ling to Donl Stuir’s oxpo.siiion, whicli wa.s adopted hy Aldorsou, 13., and Muule, J., an 
■well as hy lAjrfl Cranworth, L. C.,<ii Adornaf/-Gfmrral v. Chtnnbcrtt (d Do (j. M. A (h, 200), the 
dehniriou coniuiiicd I.jl that pussugo refers to the highest unOmd tide us distinguished from 
the liighofit adaal tide, for tho.se, it is said, in-uy he produced by pecnli.-iritios of wind or other 
tempmarv or aeckh.iit'il eircnnistuiH-es coiicfirring with Die How produced by tbe aetiou of the 
suu uml Miooii Tq>nii Du* CF. lUill on the Seashore, (2ml ed.) 8; Morris’ llisl. of the Furo- 

EilV>re, b'A. Sail' (all ;i]>p'ir‘. iy ndop'^ti the same view, for he translates the jussnge thus: — 
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(b) According to French law — The law of France, regnlattMl in 
this respect I)}' the OrdoinuMices of 1(581, declares that the landward limit 
of the seashore coincides with the line n'acliod by the highest flood 
of Marcli (?’. 6, when the sun is near the vernal equinox), thongli on the 
sides of the Mediterranean, the limit of the seashore still contiimes to be 
determined by tljo rule of the ancient Itoman law.*^ 

(c) According to English* law.— Of the three species of tides T have 
just mentioned, tlie Common law of England has selected the third, that 
is, the neap tides for the purpose of fixing the limit of the seashore. 
That law gives the shore to the Crown, as a part of its royal prerogative, 
(a topic on wliicli I shall have occasion to dwell latev, on at some length,) 
oil the principle that it is land so barren and unprofitable as to be incap- 
able of ordinary cultivation or occupation, and tiierefore to be regarded 
ill the nature of unappropriated soil. If we apply this test to the high 
spring tides, it is manifest that they can by no means be taken to deter- 
mine the extent of the seashore, as a part of the royal demesnes, because 
they frequently overflow ancient inea,<lows and salt marshes whieli na- 
questionably belong to the subject. ISTor d<) the spring* tides fnllil this 
test either. In the marshy districts along the coasts of the sea, the lamls 
wliich are subjr cfc to llio action of the spring tides are of considerable 
extent and value, and hy no moans so barren and unprotit able as tlic 
ordinary sonslioro or st,rand. These marslios, imleed, are in ma.uy places 
‘ mauoriable,’ ti> quote Lord Halo’s expression, — ami tlic right to emliank 
and enclose them against the fluxes of tlic spring tides for tlio purpose 
of reducing them to a cultivable condition, is of iic* small importance to 

“ 'riio c>xu*n«l>< :i.s 1':ir :is t ho win! or Hood rims up (Snmlars' ln.ir.il iito?} of 

,1 u-irlnian, l!inl od., IGS). I>nt Hmd.or socin.s in difl’or from him, foi* h^^? romii'i-inc.’, " ^J’h(3 

sc;i.sl»orc (‘xtoudn to tiio Jn<!fho,so ])oiin; ronoliod by t ho waves in niidoi- sLorins,” iiiehnloii tlm 
(! 0 *d)iiuul offooL o.r tlio «toi'm and iho winter tide. ( Mutif (.'r’si I’oman Law, Ist od., IGt). 'riio 
l.'dcer viiriv yeoni^. 1.0 :ioc».)i‘il wil IH }io in) erpridaf.ion whieh Die nif)d;.*rn CunlinrnL.jl eiviHuns 
liavo ]nit up'>n i-lio pn.s.'sa-^^, beeaii^e Alnyh.s wIjo };rr)ri'.i;.<i*fny his eommi‘:!j .•ry am] i ho 

note.s on ilie aniliority of the Instiintional and iilhor i;re;ii of ruelila. frh-lii-aJor, 

and Vanc^’ernw, pa.i*:i])liraja'.s “ hilxTuiisi ” to menu * pei' hi<anem vid s'emis t^xeit iUii:'. >. <j., 
in winter <)r in linn? «.)1' ffiorni, 1 Aloylo’s Imp. lust, .rnsi:., JSd. Lord .L. C., 

in Alir.nu'u-G’Hirrtil- v. Chttmhc nnuarkoil thai, Hpeaking wiih ]»hysie'il aecui’aey, tlio 

•• 

winter tide waa not in ^veiu'ral (ho 

• Sirev, Le^^ Co h.:-! A nn')!'*.-^, v, i, § ^338, m»r<' Ln O k) The limit of the i-^oa^'horo is 

delined by art. 1 , tit. 7, Uk. iv of Mm Ordoainnee'-: IbSI. Ci‘. Ibid., note (n. o'q. Laridu 

covered at periiHlieal iiiterval.s by the w.dr ra of tlio .soa fond n;^- thojii.sol \'e.^ thi-owpi n l).M.sijro 
in a clilT or hreaoh in an einlianknioiit ocenmne nne'ipocv.edjy aro noL ivpulcd ,jCa?ihoi’0. Ibid, 
note (n. 37.) * 
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the lords of tuljaceiit manors and the owners of adjacent lands. The 
neap tides^ priina facie, seem to indicate the limits which would satisfy the 
requirements of the test stated above ; and, indeed, Mr. Hall in his Essay 
on the seashore, Avritteu so far back as 1830, following the authority of 
Lord Hale, states it as good law' in his day that, the terra firina and the 
right of the subject in respect of title and ownership extends down to the 
edge of the high-'Water mark of the ordinary or neap tides. 

Besides, the older aiitliorities on tlie Common law uniformly de- 
scribe the shore,’’ as that which lies within the ordinary flux and 
reflux of the tides. In recent times this deflnition aj^pears to have 
been judicially reccjignizod in Loive v. Govett'^, in England, and in Smith 
V. Earl of Stairy^ in Scotland. But the final precision was given to it 
in the subsequent case of Attorney-General v. Chamhers;^ whore, after 
much doubt and discussion, it was finally settled tlnit the seashore 
landwards, in the absence of particular usage, is primTi facie limited by 
the lino reached by the average of the medium higli tides between the 
spring and the neap, in each quarter of a lunar revolution during the 
whole year. There the learned Judges, Avho assisted Lord Chancellor 
Cranworth in the determination of this soiiunvliat difficult point, accept- 
ing WB a sound governing principle. Lord Hale’s reason for excluding the 
spring tides, namely, that the lands overflowed by them are, for the most 
part of the year, dry and ‘ manoriablo,’ that is to say, free from tlie action 
of the tides during a greater portion of the year, pro])Osed to iheinsolves 
for ansAver the question, ^ Wlial are the lands whicli, for the most part of 
the year, are reachAl and covered by tlie tides ? For lands which are 

» llycT, 320)1 2 Roll. Abr. 2, p. 170, 1. 13 ; DIunxMl v. Cuftarulf, o 11. A Aid., 304.; Hale, 
Do lure Msiri.s, p. 1. c. -1 ; TTjirgravo’.^ Uiiw 12, 14. 

3 3 13. tVe .\d., 803. Cr. Ilalo, do Tiiro Alorisi, p 1, c. 0; TT:^pgravo’H Law 'I’raols. 12, 26; 
JlaJl OH tlio Soashoro (2nd oil.), 8 ; Morri.s* lli.sl. of i.lio Foroslioro, 074 ; hiu'vey v. 3Iai/or*of 
Lyme livyiti, L. It. 4 Ex., 200. 

^ G Bell, Ai)p. Cna. 487 ; 13 Jnr., 713. 

4 4 Do Ct. iAl. & G., 20G ; 23 Ji. J. K(i., 01)2 ; IS Jiu*., 770. Prior lo tliia ease, this ver^' point 
had boon raised in Scotland in iSinIfh v. The Ojjicer.'^ of Sfate for Seotliind^ which came before 
tlio lioii.so of Lords oiPappeal and is report(Ml in 13 .Jiir., 713. Sir Fil.zroy Kelly argued that 
the inodiiim line between tbo sprmgs and tho neaps should In; taken as the boundary of 
the property of tho Crown. But tho iloiise of Lords e.\|»rossly abstained froiri intimating any 
decisive opinion upon it. It is to ho noted that in this cas<5 Lord Brougham in extremely om- 
phatie and reverent language flefcndcd tho |ugh antJiurity of Lord Halo’s work, De luro 
Waris, the authenticity of ivhich, notwithstiiiiding doubts snggostial by Serjeant Merewoathor, 
3Ir. Hall aivl Sir J. Phoar, has at last beon conclusively established by Mr. Morris, jSoo 
his liiat. of the Foreshore, 318. 
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subject to the action of tlie tides for tlie most part of the year, being 
on that account incapable of cultivation and appropriation in the 
ordinary modes, must evidently constitute the 'soashorc. Now, strictly 
speaking, the lowest high tides (those at tlie neaps) are also as much 
periodical, and happen as often as the spring tides ; consequently, lands 
covered by them cannot be said to be lands which, for the most part of 
the year, are reached and covered by the tides. But • not so are the 
medium high tides of each quarter of a lunar revolution during tlie year. 
They seem clearly to fulfil this condition. It is true ’’ said the learned 
Judges “of the limit of the shore reached by tlieso tides, that it is more 
frequently reached and covered by the tide than left uncovered by it ; 
for about three days it is exceeded, and for about three days it is loft 
short in each week, and in one day it is reached. This point of the shore, 
therefore, is about four days in every week, that is for the most part of 
the year reached and covered by the tides/^ 

Lord Gran worth, L. C., thus stated the principle and the nile : — 
“ Tlie principle which gives the shore to the Crown is that, it is land not 
capable of ordinary cultivation or occupation, and so is in the nature of 
unappropriated soil. Lord Ilalc gives as his reason for tliinking that 
lands only covered by the high spring tides do not belong to the Crown, 
that such lands are, for the most part, dry and manoriable ; and, taking 
this passage as the only authority at all capable of guiding us, the 
reasonable conclusion is, that tlie Crown^s right is limited to land which 
is, for the most part, not dry or manoriable. Tlie learned Judges whose 
assistance I have had in this very obscure question, * point out that the 
limit indicating such land is the line of the medium high tide between 
the springs and the neaps. All land below that line is more often than 
not covered at high water, and so may justly be said, in the language of 
LbVd Hale, to bo covered by the ordinary flux of the sea. This cannot 
be said of any land above that line ; and I therefore concur with the 
able opinion of the Judges, ’svhose valuable assistance I have had, in 
thinking that that medium line must be treated as bounding the right of 
the Crown.” 

Seaward limit of foreshore —For similar reasons, l^e seaward 
boundai'y of the seashore, or in other words, the boundary line which 
separates the seashore from the sea-bottom, primil facie, in the absence 
of particular usage, corresponds to the Hue reached by the average of 
the medium low tides between the spring and the neap, in each ^quarter 
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of a lunar revoIuMon ilnririi^ the whole year. Wlien, tlioroforo, iii 
cluii-fcers, ^'•raiiLs, or other deedj^, land is granted either up to the* hijjh- 
water mark or down lo the low-water mark, such grants &c. must be 
understood to convey land in the one case, up to the line reached by 
the average of the niodium high tides, an<l iu the other, down to the line 
reached by the average of the medium low tides, between the spring and 
the neap tides, iif each quarter of a lunar ‘revolution during the whole 
year. 

TIjo boundary corresponding to tlie lino of the medium low tide 
between the spring and the neap tides is also of some, though not of 
quite as much, practical importance as the other boundary line, because 
the foresliore may be granted by tlie Crown to one individual and the 
soil of the bed of any portion of the sea, districtus inaris, in wliat are 
called the King’s Chamhers, or the soil of the bod of an arm of tljo sea, 
niay be granted to another, iu which case the boundary line between the 
t.vo properties would evidently be this line of medium low tide. The 
imporlance of this boundary has boon furlber enhanced iu oonsotjiienco 
of the recent decisimi in Rrfj, \\ in whieli, in Iho ab.s>nicG of 

statute, the low-wator mark lias been Indd to bo the limit of the Mrilisli 
territory on the extermil coast, and the limit of the Common law juris- 
diction of counties on the sea-coast. 

As these lines vary as the sea encroaches on the land or recedes 
from it, so the boundaries of the foreshore vary with such oncroa.clinient 
or recession of the sea.^ But the right of the Crown or ils graiitees to 

I 2 Ex. D. C3. CE Jiliichj^tout Fier v. Fijlde Unions 10 L. J. (J., 180, I’ji lIk' jiocc^s- 

sit;}- for tliL' lo^v-^v;ltcr itiarU mi-ovi?, for Ok? piirpf>.so of wlioMior ji pl(?r 

waft out of tluf roahii :is to bo oxoinpt from iho linhility of boing rato<] lo tho j)oor as an 
L'Xtra-])avocliiMl plrioo iindor 31 32 VioL. c. 122, s. 27. 

S Hcralh.n \. Ilrmrn, a JE A; C. -185, ^^h(.•I•c^ Uaylcy, .1., obsiorvos 'Clio Crovv'u by a t^rariC' of 
tho sojislioro AvoiiUl roiiv<*y, not ih.at whirl) at Mio tiiuo of ( ho ua'ant is Ik/Iwim*]] hi^h aiul 
low-wator uiiuks, but (h;il. wliirh fi’oju liuio to l.inio .shall l>o bolavofu thi.so two ti/rTniui.*' 
U is tloricribcd as a “ tuovoablo frooliohl” aiul its validity buiiporLcd by a rcfoioiico to 1 lust., 
48(5. 

Tiio rule of iSrotcii la^v is similar to tliis, for witb rO‘‘’ai‘Ll to Ji charter ‘ with pertiuonta * 
aiul botJiulod by the sea (which, UQrordiii^j lo Scoi.cli law, includes the forosljore down to low- 
water mark), I.ord Gleiiloo thus observed iji Oomi>brdl v. Broini, (17 Fae. Coll, on p. 417), “ Whoa 
a landholder is bounded by the soa, it is true lio Jtas a bounding cbari(?r. IJiit it is a boundai’y 
moveable and Oaetnating snU natura ; atid wlcu the soa recedes, bo miiat bo eiuilled siilJ to 
preserve it as ids boniuhny. 'riie .shore is indeed still publiei iuiis ; but when tlie sea goes 
back, the !iborc advanees, e lid tbc proprietor is eutitlod to folloiv the water to liie point to 
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the foreshore, in tJiose systems of law where the Crown does possess this 
right, is not affected, unless the alteration in the position of those bouii- 
diiries takes place by slow and imperceptible degrees. ^ 

Ownership of the foreshore of the sea (a) according to Roman law.— 
Having thus ascertained the limits of the seashore according to the 
Roman law, the French law and the Englisli Common law respectively, let 
us now proceed to consider in whom the ownei’ship thereof, according to 
those systems of law, is vested, as well as what the nature of such owner- 
ship is. 

Having drawn the distinction between ‘res in patrimonio,^ i. <?,, 
things which admit of private ownership, and ‘res extra patrimonium,’ 
i. e., things which do not admit of private ownership, Justinian in liis 
Institutes proceeds to classify ‘ res extra patrimonium ^ under four heads, 
— (i) ‘res communes.^ i, c., things common to all, (ii) ‘res pnblicae,* 
i. e., things which are public, (iii) ‘res universitatis/ L c., things belonging 
to a society or corporation, and (iv) ‘res nullius,’ i. e., things belonging 
to no one. With regard to the first, i, e , the ‘ res communes/ he says : — 
The following things are by natural law common to all, — the air, running 
water, the sea, and constMiuently the seashore. No one therefore is 
forbidden access to tlio seashore, provided ho abstains from injury to 
houses, niomimeiits, and buildings generally ; for these are not, like the 
sea itself, subject to the law o£ nations.^ 

Marcian from whom the above passage in the Institutes is taken, 
enumoiuted the ‘res communes’ thus: — The following tilings are by 
natural law common to all — the air, running the sea, and conse- 

quently the seashore. No one therefore is forb/dden access to the 
seashore for the purpose of fishing, provided he abstains from injury to 
houses, buildings and monuments; for these are not like the sea itself, 
subject to the law of nations/*^ 

wliioli it may naturally iviiro, or he artificially emimiikod.” See opinion of Lord Waisou in 
Lord Adrocato v. Voun^j^ .12 App. Cm. (oi l), 552. 

1 Rox V. Lord Yorborov.jh, 11. k 0. 91 ; s. c. in error, 2 J.{li«r]i (N. S.) 117 ; fir Hull .y Sdhy 

7?a<7jf>ay, 5 M. A' VV., ;327. The law Mpi)oara to be the an me in Franco, been n.se if the 

8CM. oncro.'iolies upon tlio );inds of ]>rivato owjuirs, sncli landH become [rirt of the Licashore, 
and «ul)jocl; to the owj»orship <jf the slate ; Sircy, bes Codv*!3 Anuote.s, v. i. 5.>S, noi-o (n. 38). 

2 Fit qnidon» natniMli iiiro communia snnt omnium inicc : nor (‘t arpia profinons et maro 
el per hoc litora m.iris. nemo nr ad litns maria aocodero prohibotur, dinri tamcii villis cl 
monunioutia ot aodiftciiH abi?Liiient, (piia non siinif iuri.s £,a*ntiiim, sicrit ofc maro. Inst. ii. 1. 1. 

Mfirci;inna:--Kt qnidon) naturali iuro omnium communia sunt ilia: acr, ct aqaa pro- 
fiucus, et mare, et per hoc Htuni maria. lb‘g. i. 8, 2. 1. 
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With I’egard to the use of the seashore and its ownersliip, the law is 
thus stated in the Institutes : — 

Again the public us^o of the seashore, as of the sea itself, is part of 
the law of nations ; consequently every one is free to build a cottage 
upon it for purposes of retreat, as well as to dry his nets and haul them 
up from the sea. But they cannot be said to belong to any one as private 
property, but ratlier are subject to the same law as the sea itself, with 
the soil or sand which lies beneath it.‘ 

There is anotlier passage in the Institutes taken with slight altera- 
tiou from the Digest, which has some bearing on this matter. It is as 
follows : — 

Precious stones too, and gems, and all other things found on the 
seashore, become immediately by natural law tlie property of the tinder.* 

It is also laid down in tlie Digest that : If by driving piles one 
erected a structure upon any part of the seashore, he became owner of 
the soil (soli dominus), but his ownership lasted so long as the structure 
stood there.* 

It is quite evident from the words ‘^and consequently’ (et per hoe), 
in the context, “ the sea, and consequently the seashore ” (mare et per 
hoc litora mavis) that, according to lioman law, the seashore was con. 
sidered as a part of the sea, and not of the adjoining land. It would, 
therefore, see»n to ftdlow that the legal incidents of the seashore would 
presumably be the same as those of the sea itself. But then, if the sea 
and the seashore are ‘ res communes,’ i. e., common to all, what' is the 
moaning of the passage last cited, namely, “ the public use of the sea- 
shore, (litorum quoque usus publicus) as of the sea itself, is part of the 
law of nations” ? Ai*c the expressions ‘ communis ’ and ‘ publicus ’ in the 


■MarciaDus : — NeniD igihir acl litus marls accodero prolnbctiir pisoamli cimsa, dinii fcanron 
villis ot aeditit.’iitii ot, monninontis Mbfitincaiur, quia non sunt iiiris f^ent.inm sient et maro 
Dig. i. 8. 4. To ‘ l»is!caiuli causa’ Gothofred, on tho authority of Tiioopliilus, adds in a 
note “sedet aTrtbulaiuli ct navis roJij^nndao causa.” 

1 iiitoruni quot^uo u.sus iniblicus iuris gentium ost, sient ipsins maris ; ot ob id quibiis- 
libet Uborum est casani ibi iiujwnoro, in qua se rcci])iant, sicut rciia siccaro ct ox maro 
doducorc. proprictaa an tom corum j^otest intcllegi nnlliua esse, sed oiusdern iuris esse, cuius 
ot mivrc! et quae subiaeent mari, iorira vcl harena. Tii.st. ii. 1. 5. Cf. JJig. i. 8. 4; i. 8. 5. 1. 

2 Item lapilli gemmae ot cetera, quao in Htoro inveniantur, iiiro naturali statirn inventoris 
fiiiut. Inst. ii. 1* 18. 

Florentiiius : — Item lapilli, gemmae, caetcraque, quao in litore iuvenimus, iurc naturali 
nostra sta^irn limit. Dig. i. 8. 3. 3 Dig. i. 8. 6 ]>r, 5 xli, 1. 14 pr. et 1. 
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above passages used synonymously ?* The classification of ^ res extra patri- 
ijiouiuin^ by Justinian, to which I have already adverted, shows that ‘ res 
publicae^ form as distinct a co-ordinate species thereof as ‘res coniniunes.* 
They ought, therefore, to be exclusive of one another. Strictly speaking, 

* res communes’ refer to things which are common to all mankind, and 
‘res publicae’ denote things which belong to, and are used by, the state 
as a j)rivate person, as well as things which are publico usui destiuatae, 
i. e., tilings, the use whereof belongs to the cives, i. c., all the members of 
the state, and not to ‘ communes/ i. mankind in general. This verbal 
discrepancy may possibly be reconciled by the suggestion that the less is 
included in the greater ; that ‘ usus publicus ’ is included in ‘ uses com- 
munis,’ that although the use of the seashore is common to all mankind, 
it is not incorrect to say that the use of it is common to all the members of 
the state, (L 0., the Roman Empire) who form a part of maiikiud in general. 

This community of the seashore is rendei'ed more explicit by 
Neratius, who says that they are not public in the same sense as those 
things which are the property of the people at large, (that is to say, as 
belonging exclusively to a particular state), but in the sense of 
things provided originally by nature, and not yet brought under any 
man’s ownership/ 

But if the seashores are ‘ res communes,’ i, e., belonging to all man- 
kind, they must necessarily be beyond the jurisdiction and dominion of 
the Ronniii Empire. Tliis, however, seems to bo contrary to what CeLsus 
declares : — “ It is iiiy opinion that through the whole extent of the 
Roman Empire, the seashores belong to the Romans*; the use of tlie sea, 
like that of air, is commoji to all iiiankiiid.”^ It is also inconsistent with 
what Pomponius says: — “Although what is built by us on tlie public sea- 
shore or in the sea is our own, yet the Praetor’s leave must be obtained, 
ill order that such act may be lawful.”^ 

1 Uarbeyriic in a note to Grotins, de lur. Bell, ot Pao., lib. ii, c. 3. § 9, states that Nt^odt, 

in his Probabilia Juris, lib. i. co. 7, 8, has proved at largo that, according to the language of t)io 
ancients on this subject, the terms publio and comnioii meant the same tiling. Ainl ho 
apparently shares the same opinion. ** * 

2 iiam litora publioa non ita sunt, ut ea, qna,c in p.'itrirnonio snnt populi, 

sed ut ca, quae primuru a natura proclita sunt ot in nulUua adhuc dominium pervenerunt, 
Dig. xli. 1-14 pr. 

8 Litora, in quae populus Uoinanus iraperiiim habet, populi Romani osso arbitror. § I, 
Maris communom usum omnibus hominibus, ut ae.ris. Dig. xliii. 8. 3. 

* Quamvis quod in litoro publico vel in inari c.xtruxoriirius uoatrum liat, tamon decroiutn 
praetoris adhibetiduui cst, ut id facere licoat. Dig. xli. 1. 50. 

6 
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Reconciliation of conflicting texts* — Grolins rctrtmciles this conflict 
of texts by holding tluit Neratius meant the shore only so far as it is 
serviceable to those wlio sail or pass by, but that Oelsus spoke of the 
shore in so far as it is appropriated to some use, as when one builds 
a structure upon it.* 

Thus Grotius’ view of the Roman law on this subject was, that 
according to it, the dominion of the Roiiian Empire over the seashore 
extended as far tis it was actually appropriated by tlie Roman j)eople. 

J. Voet thought that, according to Roman law, the seashore be- 
long<3d to tljo people of Rome in this sense, that they could prevent the 
approach of persoiifi to it, who caino thereto infest or molest the dwellers 
on tlic coasts ; that the jiirisdicLion, which Celstis declared tlie Roman 
people possessed over the seashore, was of the same kind as that which 
Antoninus claimed for liimself over the world ; that it was inm’ely ex- 
pressive of the idea of supremacy, and did not include the notion of 
property 

Vattel thinks that, according to tlie Roman jurists, the shores of tlie 
sea were common to all Jiiankind only in regard to their use; that they 
were not to be considered as being independent of the Empire.*^ 

Schultes stat(?s that the gloss upon the randocts of Justinian^ (in 
tlie BLbliotlioca Bodloiaiia) shows that tlio ancient civilians considered tlio 
seashore and the adjoining scni as being in the protection and under the 
jurisdiction of the king ; and that they have described the sea in regard 
to its property, use and jurisdiction thus : — ‘ Mare est commune quoad 
usual, sed proprietas t:st iiullius, sicut aer esfc communis iisu, proprietas 
tameu est iiullius, sed jnrisdieyo est Oaesaris.’ 

Tlie expression ‘ res piiblicae,’ according to Austin, has a larg(‘r 
as well as a narrowor signilieatioii. In the larger sense, all things within 
the torrit<*ry of the state are ‘ res piiblicae’, or belong to the state, in the 
souse that, it is not restrained by positive law from using or dealing with 

1 (jroiiiiB, Cr; lur. Ut'll. oL Pac., lib. ii, c. 11. § i), 3. 

3 Ita <jiioqin! pupuli Koniaril fait, :ul littora sua appul.^um cloiiOL?:Aro nociiiiris ot Liirlmturid 
ju^cobii uiu (piii U'ai. Nim; iiliu Bt iiBii CcUiini in J. littora, .'I IT no qiuM in lou. publ. liut. Scri]>«iss 0 
arbitror liliora, in ipiiio popiilny KomaniiB iniporinni hnbrt, populi lloniaiii osse, qnam (piovl iu 
lilLora ilia, ([uibuB ao<puj ac Otjnaiio Kotiiaiia terminabat iir polnsOus, uL a aliiij-iim tei'ria 

eeparabatur, Iuukj juii.sdiolionis spocicin populud cxcTcunrU ; feient doiiiininiii, (piod oiuid., 
ania^ lorii.alifct, non propviohii id, oi Cclsns tnl^uoril j oo inodo, quo aibi Aiitonirnis iiuuidi adio- 
guvit doiiiiuium in 1. 0, IT tin b’M'o Uliod. do jaolii. . 1 . Vuot, Comm, ad lib. i, t. 8 , J ;i, 

VatJi’Vs Law oT Nalionn, Uk. i, o. 33, § 31)0. 

Dlijf. i y. ;{ • ^ iuniii.?, C'-'nim. ad Ju.dit., lil*. ii, i. 1. ^ IS. 
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them as it may please. In the narrower sense, it refers to those things 
which the state reserves to itself. Of the latter, tliere are some which 
it nevertheless permits its subjects generally to us*e or deal with in cer- 
tain limited and temporary modes. Tlio shores of tho sea (in so far as 
they are not appropriated by private persons,) come within this class of 
things. He says that ^ res publicae’, in this latter sense are commonly 
styled ‘res communes,’ and that the opinion of the 'Roman lawyers, 
that the title of the subji?cts to tlie use of ‘ res cominuiies ’ was anterior 
to any tliat the state could impart, is orroneons. 

It has been tUoiiglit by some writers that the modern doctrine, that 
the seashore belongs to the state, has been derived .from Celsus. But 
whether this is so or not, it is clear that A.iistiii’s view as to the nature of 
the ownership of the seashore is tho inevitable corollary of his system 
of positive jurisprudence. 

(/>) According to English law. —ITowevor difficult it may be, amid 
this conflict of texts and discordance of opinions among the moilern 
civilians to spell out with accuracy the doctrine of the Roman law, 
tlie Common law of Miiglaud on this topic lias, from tho earliest times, 
been uuifonnly clear and coiisisttmt. Even Rractou, tlie earliest writer 
on the Ooiumoii law, who is considered to have laid down very nearly tho 
same doctrine on this matter as the ancient civilians did, — indeed, he 
has been accused by Sir Henry Maine' of having directly borrowed from 
tile Corpus Inris ‘the entirii form and a third of the contents’ of bis trea- 
tise on 'English law — said only as follows: Indeed by natui’al law tiui 
following things are comnioii to all: — running water, tlio aii’, the sea 
a.nd the shores of tlie sea which are, as it were, accessories of tho sea. 
No one is forbidden access to the shon?s of the sea provided he ah.stains 
from injury to houses and buildings gouerally, because tho shores of the 
sOa, like the sea its(df aTe by tin? law of nations common to He did 

J Ancient Law (Itli od.) 82, In Bcnn.^t v. Pipoiiy 1 Knapp, CO, Lord Wynford, on p. 70, 
observed “whoever indeed will take tlie trouble to read Braeton, and our otlu'r early writijrs 
on tlio Common law, will bo surprised to find the iimnbpi* of doctrineK tl.('y have M<V>|>ted, and 
even whole passai'os thai they have Lranseri bed from tho Civil law/’ ISi?e 1 J/uw, Q.. It., -Iliri 
(whore iMr. Scrutton, after a careful eoTiiparison of a largft poj'lion of the text; of Hraeum with 
that of tho liistttute,s, I’omarks that Sir Henry Maiin.*’s CHtimato of Brae.ton’s indohte l.'ieHS t-(j 
Roman law is excessive) ; Scrutton, tloiruin Law in England, 70*121; Bractou’s NoL* Book' 
(Ed. Maitland), lutrod., 10. ** 

2 Naturali vero iure eoinimiuia sunt oninia haoe, — aqua prollncns, aer, et mare, rt litora 
maris, quasi inaris aeeessoriu. Nemo cnini :ul liLora mavis acccdcro juohibetur, diini taiaen 
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not add the remainder of the passage from the Civil law, viz .^ — ^hut they 
cannot be said to belong to any one as private property’,^ thereby suggest- 
ing the inference that oven he did not mean to deny that the ownership of 
the shores of the sea rested with the king ; the use merely, according 
to him, being common to all.® 

The soil of the foreshore of the sea, of estuaries and arms of the sea 
as well as of tidal navigable rivers, is, according to the law of England, 
primS, facie vested in the Crown^ by virtue of its prerogative/ Eex in ea 

villis ot juMlificiis jibsMiioat, quia lilora sunt de iiiro gentium communia, sicut ot nuire. 
Bmctoii, lib. ii. f. 7', § 5. 

^ Pre[n*iota.s jiutcm t.‘#rum potest intcllogi nnlliuH osse. luBt.il. 1. 5. 

* Hall on Hoashoro (iiad ed.}, 105. Mr. Morris coiitrororts Mr. argument by remark- 

ing that Uractou oiniltod the passage in tbo Iiistitute.s because lio must liave boon avoII aware 
that, througliont the kingibnn the ftircshorc, in point of property, was in very niiineroiis 
places vested in the lonls of manors, although subject to the right of the public to uso it for 
certain purp(^ses. Hist, of the Poreshoro, 31-33. 

* Mayor of Penrijn v. ITohne^ 2 E.k. D., 38; Gann v. Freo Fishm of Whifttfahle, 11 

1\, h. C,t W2 ; Atforriey-Gnoeral V, ParnteJ^rf \0 Price, 378; Blundrll y. CulteraU^ 5 B & 
Aid., 208; Atfortirff-Gonaral v. Chtunbers^ 4> Dc 0., M. & G., 20G ; Bajol v. Orr, 2 Bos. & Pull., 
4t^2 ; Mayor of Colrliaster v. Broofce, 7 Q B., 330; iri7//a?n.s v. TT77c‘or, 8 Ad. iSl K1., 314; Mayor 
of Carlisle v. QrahaWf h. R., 4 Ex,, 301 ; Sir Henry Gonstahle'» case, 5 Bep. lOOa ; Dyer, 326 ; 
Attorney ‘Gen era! v. Bnrridye, 10 Price, 350 ; Lopez v. Andre ii\ 3^[an. <fe Hyl., 329 ; Lowe, v. Gueeft , 
3 B. A*. Ad., 803 ; Scratlon v. Broiun, 4 B. & C., 485 ; Somerset v. FinjirrU, 5 B. A C., 883 ; 
Attorncy’Oenerol. v. London, 1 II. L. C., 440 ; In re Hull ^ Selby Railway Co., 5 M. A W., 327 ; 
Rtniesl V. J*lpon, 1 Knapp., 60; Attorney-General v. Tomline, 12 Cli. D., 214; 14 Cli. D., 
58; Dickens y. Shaw, Hall on tbo Seashore (2nd od.), Apclx. ; Hale, do lure Maris, jj. 1, c. 4; 
Hargravo’a Law Tracts, 11, 12; 1 Bla. Com., 110, 264 ; 8 BacoiTa Abr. tit. Prerogative, B. 3 ; 
5 Corn, Dig., Navigation, A.*B ; 1 Kent, Cum. 367 ; 3 Kent, Com., 427, 431 ; Chitty on Pre- 
rogative, 207. Cf. Malcolrnson v. (TDea, 10 11. L. C., 593; Bristow v. Corr/ttort?!, 3 A[)p. 
Ca., Old ; Neill v. Duke, of Devotishire.^ 8 Apj). Ca., 135. Mr. Morris bas by an elaborate 
bistorical examination of all the cases and old records relating to foreshore, endeavoured 
to prove that the theory of the prinia facie title of the Crown thereto was unknown 
in England down to tho time of Queen Elizabeth, that it was invenlcd for the lirst tinio 
by Mr. Digges in the year 1568, and that it is directly opposed to tlic actual state of 
things, bocanse, as he afterwards proceeds to show, tho Crown has to a very largo extent 
gnnited away the forcslioro, aiul that very little, if any, of it in fact roinnins vested in tho 
Crown. ;[listory of, the Foreshore, Introd. i — liv, 638-614. He has also shewn by a review 
of some of the Scotch cn.sos, tliat the facie theory was equally nnknown in Scotland, 

until 1849, when it was introduced #by a dictum of Lord Campbell in Smith y. Earl of Stair 
(6 Bell’s App. Cas., 487). Ibid., 573-59.1. 

4 “ By the word ‘ prerogativo ' wo usually understand,” states Sir William Blackstouo, 
“ that special pre-eniinonre which tho king^mtli over and above all other persons and out of 
the ordinary course of the Common law, in rigid of his royal dignity. It signifies, in its 
etymology^ (from prae and rogo) somotliiug that is required or demanded before, or in pro- 
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liabet proprietatem, sed populus habet usiini ibidem iiecesearium,”* is 
the apborisin ot Ciillis. It is so vested not for auy beneficial interest to 
the Crown itself, but for the purpose of securing to its subjects col- 
lectively all the advantages and privileges which can accrue from such 
property. All prerogatives,” says Bacon, ^ “ must be for the advantage 
and good of the people ; otherwise they ought not to be allowed by law.” 

Tliis prerogative power ” sa^s Mr. Ohitty is vested- in the hing as 
the protector of his people, and guardian of their rights. It is subser- 
vient, however, to those jura conimunia, which nature and the principles 
of the constitution resei've for His Majesty’s subjects. It can neither 
prevent them from trading or fishing.”^ 

Consequently, tliis prerogative cannot be exercised so as in any way 
to derogate from, or interfere with, these privileges of the public, consist- 
ing chiefly of the right of navigation, access and fishing. 

(c) According to French law —Under the law of Franco too, the 
right to the foreshore of the sea is vested in the state^ and may bo 
communicated to a subject by means of a grant (concession).^ 

((?) According to the law in this country —In this country the prim si 
facie title of the Crown to the foresliore of the sea and its arms has not 
yet been expressly afiirmed in any judicial decision. But it is conceived 
that, whenever the question arises, the rule of English law will be 
followed, as the priinfi, facie title of the Crown to the foreshore of tidal 
navigable rivers, which is a branch of the same rule and dependent upon 
the samb principles as those on which the title to the forcshoi’o of the 
sea rests, has, as will be shown later, clearly been adopted by the Courts in 
India. 

Foreshore claimable by subject by grant or prescription — To return 
to English law: Although the Crown has, prim/i facie, this right to the 
foreshore, yet a subject may have it either by ancient grant or charter 
or by prescription.® 

“The sea,” said Lord Wynford, in delivering the judgment of 

the Privy Council in Jienest v. Pipon,’^ is the property of the king, and so is 

• * 

forenco to all others. And hence it follows, th.afc it innst ho in its riTii uro sinffulur and 
eccentrical ; that it can only bo applied to tlioso rights and» capacities which l iio king enjoys 
alone, in contradistinction toothers.” 1 Bhi. Com., 250. 

^ Callis on Sow(?rs, 55. * Bac. Abr. tit. Prerogative, p. 1. * On rrerogrftive, 173. 

^ Code Napoleon, § 538. • Sirey, Eos Codes Annotes, v. i. § 538, note (nos. 40, 42). 

® Halo, de lure Maris, p. i, c. 5 ; Hargrave’s Law Traeta, 17, 18; Sir Tlenrif Cnnsfahlrs 
case, 5 Rep., 107 ; Duke of Beaufort v. Sivanseaj 3 Ex. 413; Galinadf/ v. Rowe, 0 C, B. AOl. 

’ 1 Knapp, GO. 
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tlie laiul boTioatli if, except such of that hind as is caimble of bein*? 
usefully occupied without prejudice to uavi^jation, and of which a subject 
has either had a grant from the king, or has exclusively occupied for so 
long a time as to confer on him a title b}" i)rescri 2 )tion : iii the latter case 
a presumption is raised that the king has cither granted him an exclusive 
right to it, or has permitted him to have possession of it, find to employ 
his money and labour uY)on it, so as to confer upon him a title by occupa- 
tion, the foundation of most of the rights of i)ropert 3 ^ in land. This 
is the law of England, and the cases referred to, jw’ove that it is the law 
of Jersey/’ 

The law of Scotland,' uj)on this point, is the same as that of 
England; and in both countries, at all events since IS 19, the presump- 
tion is the same, namely, tliat the foreshore still belongs to the Crown ; and 
ill every case whore the subject claims the owinu’shij) thereof, the burden 
is thrown iijfon him to i)rove that by charter, grant or prescription it has 
passed to him/ 

Theories as to the foundation of prima facie title of the Crown.— 

Various reasons have from time to time beeji assigned by judges as well 
as by text writers for the existeuco of this right of the Crown to the fore- 
shore. Under the liction of the feudal law by wliicli all lands iu 
the kingdom arc, immediately or ultimately, derived from the king, as 
lord j)aramouut, the shores and bed of tide waters Laving no other 
acknowledged owner are said to have remained vested in him iu all cases 
where he is not shown to luivo granted them away. The aphorism ot! 
Lord Wynford, ‘ wkat never has had an individual owner belongs to 
the sovereign witliTu whose territory it is situated,’ evidently borrow(Hl 
from the writings of Orotiiis and Putfeiidorf, the famous expounJers 
of the law of iiaturo, and aj)pUed by liim to sup[)ort the prerogative 
right of the Crown to the land benealli the sea, is merely a logUail 

* Boll’s Priiioiploa, § (JJ2 ; (’rnij^'s Tiis Foiulalo, lili. i. t. 15. § 12 ; Gauimrl v. Connn.iti8iouo)'ii 

/)/’ (ind Ft.n'csts, 15 ll'J ; SmUh v, Oliicrry of 13 Jiir., 713; 0 Boll, Apj). Cjis., 

487 ; Lord Adrocufo v. Bliinhjre, I App. C;i., 770 ; Lord Adrocafo v. Yon no, 12 App. Cta., 544. 

* AHorncy-Gcvfo'ol v. Jiichardy, 2 Aush, BOG ; Sending v, Un>irn, 4 B. A* 485 ; Somcr^el 

V. FoiVi'dl, 5 B. A C. 875 ; v. Slmw, ir;ill on llio So;isliorc, ApOx. Ixvii ; Illnyiddlv. 

CuUirrall, 5 B. A Aid., 2(»8 ; Atformoj-Gi’ur.ral v. Vunnvtcr, lO Prico, 378 ; hopez v. Amhr.ir, 3 
Mnu. A Uyl,, 320. Aa to the prosiiniptioii in ScoLlnud, seo Smith v. Ojjircrs of Statr, mijira ; 
Jjord V. Yon no, nftpra. ITniil th(.» yorir 1810, the j)rosninpt:ion of law in Scotland w;is 

that iiio so:isliv>i '0 had boon ^n'autod to the subject a.s ‘ part and perlinoiit of tlio rulj.'icont 
luinl, subject to Mur (bi>»vivs rivlit ;n trii;UO(S for j>nl)lio iisoa '. Bull’s Principles, §§ 012, 817, 

also cases citcl in Munis’ llit^L. of the Foroshoiv, 575— 57G. 
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ilcHliiction from the doctrine of torriturial sovereignty, shown by Sirllonvy 
Maine to be distinctly an offshoot, though a tardy one, of feudalism. 

Serjeant Woolrych thinks that the king was once in reality the 
master, as well in right of territory as in right of prerogative, of all 
the lands within his dominion ; that the needy condition of the monarchs 
and the constant demand for money, in early days, tempted them to 
dissever their possessions, and '‘that thus in process of time there remain- 
ed but a small territory which is now known by the terms of Crown or 
demesne lands, which include the seashore and the soil of tidal watersh 
Somewhat different, however, is the theor}^ propounded by Mr. Ohitty as 
to the origin of the Crown lands^. 

Mr, Jerwood suggests that at the time of the Norman conquest, 
William I, having acquired by confiscation all the estates in England, 
ivtained in his own possession those lands, including the foreshore, which 
were not distributed among his followers^ 

The doctrine of tlie Crown’s title as nnivovsal occupant, postulated 
in the formula ^ wliat never has had an individual owner belongs to the 
sovereign within whose territory it is situated has been expressly dissent- 
ed from by Lord Blackburn in a recent case* before the House of Lords. 
Ill the opinion which his Lordship gave, after quoting Mr. Justice 
Lawson’s reinarlc, — “ What ground is there for suggesting that the 
title” (in that case, the title to the soil of a lake) was not in the 
Crown? It is not shown or even suggested to be in any other, and it 
could not be in the public” — he observed : — Tliis would be a strong 
remark if tliere was any authority for saying thatfj)y the prerogative, 
tlie Crown was entitled to all lands to which no one else can show a 
title. But this is so far from being the case, that in the only instance in 
which no one could show a title, 1 mean that of an estate granted to 
Olid for the life of another, wliere tlie grantee died leaving the cestui 
que vie, the law cast the freehold on the first occupant of the land.'* It 
was never thought that the Crown was entitled in such a case.” 

Nature of the right of the Crown. —If the ownership of the Crown 
over the foreshore is merely that of a trustee, and tlu? public at large 
are its cestuis <^(ue trusfcent,^’ it follows that theCrown can make no grant, 
nor can a subject assert a claim by iirescidptiou, (which, indeed, pre- 
supposes such a grant), of any portion yf the foresliore freed from the 

' Woolrych Watcis (-lol c»!.), KM. * CJjiity on Proroj^ativc, 202-203. 

•' Jcrw'ooil on ilic Sr:i;;horCj 20-20. *• v. Ctninican, 3 j 

■' ?^cc Co. Lie , AO. ^ rii'.-uj; on oi VViitcr, o2. 
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rights or privileges of the public in respect of navigation, access and 
fishery.^ ^ 

But such was not the view which the English monarchs in the early 
days took of their prerogative rights. Uiircstraiued by the constitutional 
fetters which popular movement afterwards succeeded in imposing on the 
royal prerogatives, the English monarchs made grants of foreshores to 
their subjects, with exclusive rights of fisfiiiig over them by means of 
appliances which wore calculated to obstruct or impede the public right 
of navigation.^ These were forbidden by the Great Charter, which 
declared that all weirs’^ from hezicefortli shall be utterly put down, by 
Thames and Medway, and through all England, but only by the sea- 
coast.^’^ But these grants had been so long enjoyed without interruption, 
that the legislature, though restraining by a statute passed in the reign 
of Edward 111, the erection in future of any kind of obstruction to 
the enjoyment of tlie public right of navigation, thought fit to legalize 
all weirs, gorges &c. whicli had been erected and exercised before the 
commencement of the reign of Edward L 

Claim to foreshore by grant. — As I Ijave already said, a subject 
may claim any portion of the foreshore of the sea under an express 
grant from the Crown, either (i) as parcel of a manor,^ or of an adjoining 
freehold, or (ii) in gross. Claims to the foreshore, however, are as a matter 
of fact invariably made by lords of manors, in right of their manor.® 

It would not serve uiiich useful purpose at this day, if I were to take 
you through the various Jiuglish cases on the construcliou of technical 
expressions used iiT ancient foreshore grants in gross and grants of 
manors on the coast. It is, however, important to bear in mind the general 


' Seo /'Vrfi Fiaharii of Whit able v. Gann, 11 II. L. C., 102 ; Free Fit<liers of Whitstable y. 
Foreman, h. H., 2 C. P., OSS ; L. 11., 3 0. P., 578. 

2 Plieiii* on Rights of Water, 50. 

® Fixed apparatus for exelusivo tisliiiig. Striieiuros projecting into the sea or stroam 
from wliieJi the lialiermeii launclied their boats and east tlioir nets or eondneted other fislung 
operatiQiJis. See Aialcolmson v. O'Dca, 10 H, L. C., 010, G20 ; Neitl v. Duke of Devonshire, 
8 App. Ca., 135. 

* 2 Co. Itist. 37. This statute was followed by others which were more eiTectual, viz., 25 
Ed. 3, c. 3 ; 1 11. 4, c. 12 ; 12 Ed. 4, o. 7. 

The two ino.st prevailing divisions of landed property in England aro, (1) manora, wliich 
are tracts of freehold laud, accompanied by peculiar rights and privileges, uiid (2) naked 
fret^holds, or freehold Jand.s unaccompaniod by any such manorial rights iiud privileges. 
Copyliolffors are inevo tenants of the lords of a inaiioj*. 

6 Hull on the »Seasl»oro (2ud ed.), 17 j Morris’ Hist, of the Foreshore, 083. 
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canon of construction, which, after considerable vacillation of opinion, has 
at last been judicially settled. Until a comparatively recent period the 
rule established by the general current of authorities was that, grants 
from the Crown are to be construed strictly and in favour of the Crown ; 
more specially, when they are in derogation of the prerogative of the Crown 
and in defeasance of the right of the public.^ But the Privy Council* 
has laid down that the same rules of common sense and* justice must 
apply in the construction of a deed, whether the subject-matter of con- 
struction be a grant from the Crown or from a subject — it being always a 
question of intention to be collected from the language used with 
reference to the surrounding circumstances. In England, one established 
rule of construction applicable to grants of sea-coast manors is, that if 
the boundary be expressed to be down to the sea, it is presumed that 
the ordinary high-water mark (or, to be more precise, the medium line 
of high tides between the springs and the neaps) is intended as the 
boundary line; but if it be expressed to be down to low- water mark, it 
will include the foreshore.® 

For a long time the sovereigns of England enjoyed absolute and uncon- 
trolled freedom in making whatever grants they chose of the royal demesnes 
including the foreshore ; but after William ITT had greatly impoverished 
the Crown by such grants. Parliament was obliged to interfere and pass 
a statute,* in the reign of Queen Anne, prohibiting the alienation of 
Crown lands with certain specified exceptions. So much, therefore, of the 
foreshore as had not been actually aliened by grant and bestowed on 
lords of manors and other subjects before that period, still remains vested 
in the Crown,® incapable of alienation by it. But it is clear that with 


1 Royal Fitikcri/ of tho B tnm^ Sir John Davies, 119 ; Soniornet v. Forjivdl, 5 IL 0., 875 ; 
Atloj^noi/^Oaneral v. Farmon^ 2 Lev., 171 ; Ilall on tho Seashoro (Snd Ed.), 20; TMorria' ot* 
tlie Forealiore, C8G— 687 ; Jerwootl on Soasiioro, CO; Porayth’s Constitutional Law, 175 ; U. v. 
Mayor of London, I Cr. i\f. 4^ R., 12; R. v. 49 Caaka of Brandy,^ Hagg. A*lm. R,, 271; 
Feather v. R., 6 B. 4% S. 283 ; 35 L. J. Q, B., 204. 

* Lord V. Gomnuss{<fnors of Sydney, 12 51 oo., P. C. C., 496. I»i tho oonstrnofcion of fitatnteg, 
however, the recoin isod rule has been that tho proroj^ativo of tho Crown oaiiTiot bo taLon'fnvay 
except by express wiyrds or necessary implication. Wonllcy v. Attorney- QenenF ’ Victoria, 
2 App. Ca., 163. 

S Corporation of Hastings v. Ivatl, L. R., 19 Eq., .568. 

A 1 Anne, c., 7. s. 5 ; see Doe, d. U. v. ^Irchbishop of York, 14 Q. B., 81 ; Hall on tho 
Seashore (2nd Ed.), 10<> ; Morris’ Hist, of tho Foreshore, 781-782; Oliitty on Prorog.ativo, 203. 

^ Tho management of the lights and interests belonging to the Crown, in the shorp.g and 
bed of tho sea and the rivers of the United Kingdom as far as the tide ilows, was by 29 & 30 

7 
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the sanction of Parliament, the Crown can still aliene any portion 
of the foreshore; for though the Crown may not of its own authority 
part with any of its prerogatives, yet when the Crown has acted under 
the authority of Parliament, such alienatioii is valid.^ 

Claim to foreshore by prescription.— As I have already observed, 
a subject may also claim a portion of the foreshore by user and pre- 
scription, and' that again either (i) as* parcel of a manor or of an 
adjoining freehold, or (ii) in gross. It should be borne in mind that 
although in English law, the term * prescription ' is generally used in a 
technical sense, as refeiTing to the mode of proof employed to establish 
what are called incorporeal rights, e. g., easements, profits a prendre &o., 
yet it is sometimes also used in a general and a wider sense to express 
merely that the right in question could not be assailed after immemorial 
enjoyment or enjoyment for a defined statutory period.® 

The several acts of user or of ownership for the exercise of which 
the foreshore of the sea appears to afford scope ai'e chiefly these; — (a) 
taking wreck ; (6) taking royal fish ; (c) the various incidents of a port ; 
(d) fishing; (e) mining, digging axid taking sand, gravel, soa-weed, &c. ; 
if) egress and regress, and right of way for the purpose of navigation, 
fishing, bathing and other uses of the sea ; (g) taking of anchorage and 
groundage of vessels upon the foreshore ; {h) embanking and enclosing ; 
and (i) punishing purprestures or intrusions, i. e., trespasses.® 

Lord Hale says ; It ” — that is, the shore — may not only belong to 
a subject, in gross, which possibly may suppose a grant before time of 
memory, but it inJly be parcel of a manor/^ And the evidences to 
prove this fact are commonly these; constant and usual fetching gravel, 

Viet. e. 62, B. 7, transforrod from tlio CommisBionors of tho Woods and Forests to the Board 
of Trade, who are thereby directed to protect the Crown's rights, to ascertain in wliat parts 
of tho coast tlie Crown lias parted with its rights, in wliat parts tho rights of tho Crown aro 
undoubted, and in wiiat part tho title is doubtful ; to prevent encroachments on tho foroshoro, 
to protect navigation and other public interests, and to sell or lease iu certain cases with 
certain spccihod restrictions. Cf. 48 & 49 V'lct, c. 79. 

1* Ca riZ ic r 2 Knapp, 72; Retj. v. EdvJJce Byramjee, 3 Moo. Ind. App., 468; 

6 Moo., P. C. C., 294; Rfiy. v. Aloo Paroo, 3 Moo. Ind, App., 488 ; 5 Moo., P. C. C., 296. 
The following cases show that the prerogative of tho Crown to hoar appeals cannot bo taken 
away except by express words in a statute. Ctishing v. Dupuy^ 5 App. Ca., 409 ; Johnston 
V. Thv Minister if Trustees of 8t, Andrew*s Chu7xh, 3 App. Oa. 159 j Thcberge v. Landry ^ 2 App. 
Oa., 102 ; In re Louis Murois, 15 Moo., P. C. C., 189. 

3 Phear on Bights of Water, 68. 

• 3 Ibid., 89 ; Morris' Uist, of the Foreshore, 657 — 661. 
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and sea-weed, and sea-sand between the liigh-water and low-water mark, 
and the licensing others so to do; enclosing and embanking against the 
sea, and enjoyment of what is so inned ; enjoyment of wrecks happening 
upon the sands ; presentment and punishment of purprestures there, in 
the court of a manor, and such like/’ and he adds, it not only may be 
parcel of a manor, but de facto, it many times is so ; and perchance it is 
parcel of almost all such manors as, by prescription, have royal fish, or 
wrecks within their manors. For, for the most part, wrecks and royal 
fish are not and indeed cannot be well left above the high-water mark, 
unless it be at such extraordinary tides as overflow the land: but these 
are perquisites which happen between the high-water and low-water 
mark; for the sea, withdrawing at the ebb, leaves the wrecks upon the 
shore, and also those greater fish which come under the denomination 
of royal fish. He, therefore, that hath wrecks^ of the sea or royal fish 
by prescription infra manerium, it is a great presumption that the shore 
is part of the manor, or otherw^ise he could not have them/’* 

A few explanatory remarks upon some of the technical expressions I 
have just used in enumerating the several acts of user or of ownership, 
may perhaps be thought desirable before I proceed to discuss the question 
of prescription. The subject of wrecks in general requires a fuller 
treatment and I propose to deal with it at a later stage of this lecture but 
for our present purpose, wreck in its specific sense, may bo taken to 
refer to unclaimed sliips, and cargo cast on the shore. It belongs to the 
Crown, as a part of its royal prerogative. 

Whale, sturgeon, and porpoise are called royal Ashes, and whenever 
and by whomsoever they are caught in the British seas, they become the 
property of the Crown by royal prerogative too.* They constitute a part 
of the ordinary revenue of the Crown, and do not belong to it by virtue 
or as incident to, the ownership of the soil of the foreshore. The 
Crown may grant the foreshore as well as the wreck and the royal fish to 
the same person, or it may grant them separately to different persons ; 

or it may reserve the foreshore and grant the wreck and the royal fish 

^ • 

i Sir U. Coni^tahlo* s canCf 6 Hep. 107 ; Calmady v. Rowe^ 0 C. U., 891 , hunc v. Ellia^ 1 M. 
A S. G62 ; see Rocincl ou Riparian Rights, 14. 

* Hale, do lure Maris, p. 1. c. 6; Hargnivo’s Law Tracts, 2G, 27. 

3 Tho prerogatives of royal mines, treasurOjitrovo, and royal fish aro not enjoyed by the 
sovereign in all or even in most countries, and they have not been extended to the East Indian 
posBessions of tho British Crown. See Mayor of Lyorne v. The Eaat India Company j 1 Moo., 
Ind. App., (176) 280, 281 j 1 Moo. F. C. C. 175. 
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only, or vice vers^. When a prerogative right is granted to a subject it 
is called a franchise. 

The privilege of erecting ports at which customable goods may be 
landed, and of taking dues and tolls as incident thereto, is also a part of 
the royal prerogative and may be communicated to a subject, as a fran- 
chise, without granting any right to the soil, or both may be granted to 
the same person, or separately to different' persons. 

Purprestures are encroachments (by the making of enclosures, 
wharfs, piers, or other similar structures) on the proprietary rights of 
the Crown in the demesne lands, or in the public rivers, harbours, or 
highways.* They„differ from ptiblic nuisances, which are violations of, or 
encroachments on, tiie rights of the public. The distinction may be thus 
illirstrated. When the owner of the adjoining terra firma, without grant 
or licence from the Crown, extends a wharf or building into the water in 
front of his land, it is a purpresture, though the public rights of naviga- 
tion and fishery may not be impaired.® When such a structure inter- 
feres with the exercise of the public rights of navigation and fishery or 
causes injury to any other public rights, it is called a public nuisance. 
Thus an encroachment may be both a purpresture and a public nuisance. 
Lords of manors, which include the foreshore, possess the jurisdiction, 
in their manor courts, of presenting, punishing and putting down 
inclosures made, or obstructions placed, on the foreshore. Presentment 
and punishment of purprestures by the lord of a manor, is very good 
evidence to show that the foreshore on which these trespasses are com- 
mitted, is a part of*the manorial waste. 

It ,is thus evident that neither the taking of wreck, nor royal fish, 
nor the erecting of ports and taking tolls and dues therein can be adduced 
as unequivocal evidence of the ownership of the soil of the foreshore. 
Sir John Pliear says, that they cannot be adduced as any evidence of title 
to the shore, but this statement would perhaps require some qualification, 

• 2 Co. Inst. 38, 272 ; Co. Litt. 277<^ ; 4 Bin. Com., 1(J7 ; TJall on tho Soashoro (2ud cd.), 
AjJilx.. r. (iioto). Purprostnra cometh of the French word purpriar, or pourpris, which 
sif'iiirieth an onclosnre or building, and in legal understanding sigiiificth an onoroaohineiit upon 
the king, either upon part of the king’s domesno lands of his Crown which are acoomitcd in 
law as res pMicae ; or in tho higli-wayes, or in common rivers, or in the common streets of a 
city, or generally when any common imaana^is done to tho king, and his people, endeavouring 
to make that private, whicli ought to be publique,” 2 Co. Inst. 272. 

* Halo, do Portibns Maris, p. 2 c. 7 ; Jlargrave’s Law Practs, 84» j Callis on Sewers, 174- 
i'75 i Woolrych on Waters (2nd cd.), 193-196, 
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inasmuch as in the case of Dick&na v. Shaw^ the Court was clearly of opinion 
that, the taking of wreck hy the lord of a manor was evidence of the 
ownership of the soil of the shore, particularly if it was coupled with 
other acts of enjoyment, though, no doubt, it also held that taken alone 
it was not sufficient to confer a title by prescription. 

In the same manner, the ownership of a several or exclusive fishery 
whether in tidal or in non-tidal waters, does not necessarily import the 
ownersliip of the subjacent soil.® The right to the exclusive fishery and 
the right to the soil are sometimes found associated in the same person, in 
which case it is aptly styled “ a territorial fishery,” but there are, on the 
other hand, many instances in which they are found disunited, in which 
case the right to the fishery is regarded as a profit a prendre in alieno 
solo. The evidence of the ownership of the soil of the foreshore fur- 
nished by exclusive fishing cannot therefore be said to be unambiguous 
in its character. It is otherwise, however, if this exclusive right of fishing 
is exercised by means of weirs and fixed engines. In that case a very 
strong inference as to the ownership of the soil arises.® Accordijig 
to the latest decisions in England, there is ordinarily a presumption that- 
the several or exclusive fishery carries with it a right to the soil.* But 
the Privy Council has on appeal from Indian cases held that no such 
presumption exists.® 

Mining, digging and taking sand, gravel and sea-weed &c. for 
building, ballast, manure, and so forth are all acts, which are as much 
likely to* be done by the owners of the soil, as by persons- possessing the 
limited rights of pi’ofit it prendre ; they may also loe usurpations or 
intrusions on the ownership of the Crown, and oftentimes they are 
so. A custom to dig and take coal or minerals, or sand or gravel 
or sea-weed, &c. from the foreshore is analogous to the customary 
rig*ht of digging coal or minerals or turf or brick-earth or sand in the 
waste lands of a manor by the customary tenants. These acts, therefore, 

A Hall on the Scashoro (2iid od.), Apdx. xlv. 

2 Ibid. * Morris* Hist, of the Forc*.slioft>, f)o8. 

^ Jlolfordv. Bailey, H Q, B, lOOO; 13 Q, B. 427; Marakall v. Navigation Co., 

3 B. & S., 732, 748 ; 6 B. <& S., 570, (in this case Cockbuni, *0. J. differed from the rest of 
the Court) ; Hall on Seashore (2iid od.), 46-81 ; Tlie Duke of Somerset v. Fogwell, 5 B. & 0., 
875 ; Scraiton v. Brown, 4 B. & C., 485 ; R. v. Ellis, 1 M. S., G62. 

* Forhes v» Meer Mahomed Hossein, 12 B. L* 210; 20 Sath. W. H., 45; Rajah Burda 
Kant Roy v. Baboo Chunder Kumar Roy, 12 Moo. Ind. App., (145) 155 ; 2 B. L. li., (B. 0.) 1 ; 
11 Suth. W. U., (P. C.) 1. 
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do not necessarily indicate absolute ownership of the soil in the person 
who exercises them, but are compatible with the existence of such absolute 
ownership in some other person. As to egress and regress and right 
of way for the i)urposes of navigation and fishing, bathing and other uses 
of the sea, these acts, like those I have just mentioned, are likely to 
be done by the owners of the soil, but it is also ’'possible that they may 
be done by persons who are entitled to mere easements. 

Taking salvage for the grounding of ships may possibly be a 
mere liberty or license, but it is more in the nature of a proprietary 
act. 

Lastl}*, as to embanking and enclosing and punishing purprestures 
or intrusions. These are undoubtedly acts of appropriation and do not 
in any way partake of the nature of liberties, licenses, profits or ease- 
ments. It is impossible to construe them otherwise than as pure proprie- 
tary acts, done either by the actual owner of the soil or by intruders, 
who must be presumed to have done them with the intention of acquir- 
ing actual ownership therein. 

Nature of evidence required to establish title by prescription. — 

Mr. Hall in his learned essay on the seashore has elaborately discussed 
the question whether a subject may by prescription and user acquire a 
right to the seashore as against the Crown. He thinks that the various 
acts, which I have mentioned above, with the exception of the last one, 
are separable from the ownership of the soil and do not necessarily imply 
a title to it ; and strongly maintains the position that the seashore 
being in its nature land, nothing short of evidence of adverse occupation 
and actual possession of the soil continued for a period of sixty years 
ought to be permitted to prevail against the prima facie title of the 
Crowu.*^ 

Sir John Phear, however, is not quite so hostile to the claims* of 
subjects to the seashore as against the Crown. In a very clear and 
concise passage he observes: ‘‘Almost all beneficial enjoyment of land 
is necessarily so exclusive in its character as to leave but little open- 
ing for question as to the possession; it is only with regard to 
waste lands, waters and the seashore, that any real doubt can arise. 
On the other hand, of these latter, the seashore especially is by its 
very nature so little capable of exclusive possession, that the most 
, undoubted owner of it finds it very difficult to support his title by user. 
In some sense, ownership may be said to be the aggregate of exclusive 
‘ Hull oil the Soashoro (3iid cU.), 17 — 108 j Morris' Hist, of tho Foreshore, 683-764. 
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easements ; the greater the number of them which are openly exercised, 
the stronger is the probability of the greater right being the true founda- 
tion of that exercise ; where, as in the case of the*seashore, the incidents 
of enjoyment are very few, it is not easy to say whether the user of one 
or two of them is to be refen*ed to ownership or to the lesser right. 
No general rules of guidance can be laid down, but perhaps it may be 
assumed that to make acts efidence of ownership, they mnst appear 
under the circumstances which surround them, to have been done auimo 
habendi, possidendi, et appropriandi.” ^ 

In deciding claims to the foreshore by prescription and user, it is 
necessary to bear in mind a distinction generally recognised, and one 
founded on obvious reasons, that where the foreshore is claimed by a 
landowner as forming parcel of his land, the question is, so to speak, 
one of boundary j but that where it is claimed in gross, i. e., not as form- 
ing parcel of any adjoining land, it is one of title. Acts of enjoyment 
exercised on the foreshore, which are more or less in the natui’e of mere 
franchises or liberties or profits a prendre or easements, are less readily 
construed as evidence of actual ownership of the soil, where the claim 
to the foreshore is in gross, than where the foreshore is claimed as form- 
ing parcel of the adjoining land. Of course, the presumption of owner- 
ship of the foreshore arising from the aggregate of these several acts, 
is in both cases in proportion as they are numerous, extensive and unequi- 
vocal. But in the latter case a lesser number of acts would sufiice to raise 
a certaift degree of presumption of ownership, than would l>e necessary to 
raise the same degree of presumption in the formef ^ because, in that 
case, these acts, except such as are purely in the nature of franchises, 
liberties or privileges, ai’e sooner regarded as having been done animo 
habendi, possidendi et appropi’iandi, than they are done in this.® 

" Claims to the foreshore by a subject are in England almost invari- 

J UiglitH oF VVaior, 88. Mr. Morris practically agrees with Sir John Phear, and di.^isonta 
from tho view pat forward by Mr. ILill. lie justly remarks that boonnso the Crtiwu only grants 
a limitod and qualiliod ownorship to the subject in tho foreshore, tho latter cannot £m^m tho 
nocc^asifcyof tho case bo expected to shew moro than a limitod and qnaliliod ii* 'r of tho subject- 
matter of Ill’s grant. Moreover, he adds that the Crown itselC could not hav^> had oxclnsivo phy- 
sical pussoBsion of the foreshore by embankment and on closure thereof. How can it, therefore, 
require such impossible occupation from its grantee? Hist, of tlio Foreshore, 702 note (o). 

2 Messrs. Coulsoii and Forbes remark thaC there is no reported case in England 
where a claim to the foreshore in gross has been advanced merely on the basis of prescription 
and user. Law of Waters, 17. ^ 
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ably made by lords of seaside manors, and as forming parcel of their 
manors.^ 

Discussion of English and Scotch cases.— In England in Attorney- 
General v. James, ^ Calmady v. Rowe,^ The Diihe of Beaufort v. Swansea,* 
and Chad v. Tilsed,^ where claims to the foreshore were made by lords of 
adjacent manors, the evidentiary value of the several acts of enjoyment 
I have enumerated above, in raising a presumption whether the foreshore 
formed parcel of the manor or not, was discussed. It is needless to go 
into them in detail. 

In Attorney-General v. James^ the defendant gave in evidence a grant 
of a manor, with fishery, wrecks of the sea, &c., and also gave in 
evidence various acts of ownership, such as taking sand and gravel, and 
pi'eventing others from doing so. The learned J udge told the jury that 
the grant of the manor did not pass the shore, and left it to them to say 
whether they were satisfied by the evidence of user that the defendant 
had acquired a title as against the Crown ; but the Court of Exchequer 
held that this was a misdirection, and that the proper question for the 
jury was, whether the evidence of user coupled with the grant satisfied 
tliem that the defendant had such title. 

In Scotland, however, it would seem from the remarks of Lord 
Fitzgerald,’^ that less amount of proof than what would be necessary in 
England, would suffice to sustain a claim to the foreshore by an adjacent 
larfdowner on the ground of prescription. Lord Advocate v. Lord BlantyraJ* 
and Lord Advocate v. Youny,^ decided by the House of Lords contain the 
latest exposition of the law of Scotland on this topic. 

In Lord Advocate v. Lord litanlyre, the claim to the foreshore of a 
tidal navigable river (and the foreshore of the sea stands on precisely the 
same footing as the foreshore of a tidal navigable river, so far as regards 
the question we are now discussing) ex adverse the lands of the pursuers 

I Hall on tlie Sniishoro (2nd cd.), 17 ; Morris’ Hist of tlie Foruslioro, 683; Coalsou and 
Porlios’ Law of Waters, 18. 

* ? H. & 0., 247 ; 33 L. J. Ex., 249. 

8 G 0. B., 861. 

♦ 3 Ex., 413 ; soo also Le Strdnge, v. Rowe, 4 F. & i’., 10-18. 

• 5 Mooro, 185 ; 2 Brod. & Bing., 403. 

6 Supra. 

7 Lord Advoeato v. Young, 12 App. CaB., 644. 

* 4 App. Cas., 770. 

' , » 12 App. Oa., 641. 
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(/. c., plaintiffs) held on barony titles, was rested on the grounds, first, 
that the barony titles, (which contained neither any express grant of the 
foreshore nor any specific boundaries which could t)e held to include the 
foreshore) alone gave them a title to it ; and secondly, that at any rate 
the acts of possession enjoyed from time immemorial, coupled with 
the barony titles, conferred such a title. The acts of possession, proved 
to have been exercised during jf period of forty years, wore the pasturing 
of cattle regularly on tlie seagreens, cutting reeds and seaweeds, carrying 
off drift seaweed, carrying away large quantities of sand and stones, and 
depositing uix)n the foreshore great (juantities of sand and soil drcnlged 
from the bed of the rivtu’ and thereby elevating the surfi|/;e above the level 
of high water. The House of Lords hold that such acts of possession 
following on barony titles were sufficient to constitute a right of property 
in the foreshore, and that it was not necessary to decide the other ground. 
Lord Bliickbuni, in delivering his opinion to the House in that case, 
thus observed with r(^gard to the weight of each act of possession as (?vi- 
dence: — Every act shown to have been done on any part of that tract 
by the barons or their agents which was not lawful unless the barons wer^^ 
owners of that spot on which it was done, is evidence that they were in 
possession as owners of that spot on which it was done. No one such act 
is conclusive, and the weight of each act as evidence depends on the cir- 
cumstances ; one very important circumstance as to tlie weight being, 
whetlier tlie act was such and so done that those who were interested in 
disputirfg the ownership would be aware of it. And all that tends to prove 
possession as owners of parts of the tract, tends to piwe ownership of the 
whole tract; provided there is such a coinmoii character of locality as 
would raise a reasonable inference that if the barons possessed one p;ii't 
as owners they possessed the whole, ^ the weight depending on tlie nature 
of* the tract, what kind of possession could be had of it, and wliat the 
kind of jiosscssion was. This is what is very clearly explained by Lord 
Wenslcydale (then Baron Parke) in Jones v. iriUiamsJ^ And as tlie 
weight of evidence depends on rules of common sense, I apprehend, tli:it 
this is as much the law in a Scotch as in an English Coin t. And the 
weight of the aggregate of many such piec(*.s of evidence kikon togt^tlier 
is very much greater than the sum of the weight of each such piece of 
evidence taken separately.’^® 

^ Sco upon tin's point. Mr. .riisliix lliylfy's oliscrvaliong in Stnvieij v. While, I t JSust. SJw. 

2 2 il. & W., 32C, .-It p. 331. 3 1 Aj.p, Ca., (770), 701, 
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Lord Advocate v. Youtuj^ is a stronger case. By see. 34 (37 & 38 
Viet. c. 94) of the Conveyancing (Scotland) Act, 1874, the period of 
prescription hoiving been reduced from forty years to twenty years, the 
various acts of possession proved to have been exercised during a period 
of twenty years, wore that the pursuer’s {i. e., plaintiff’s) predecessors 
had built a retaining wall upon a portion of the foreshore, that he and his 
predecessors had taken stone and sand from the foreshore, and that they 
and their tenants had exclusively carted away the drift sea-ware. The 
Crown, on the other hand, adduced evidence to show that stones and sand 
had been taken from the shore to build a harbour, and that the villagers 
had carried away. in creels drift sea-ware. The House of Lords held that 
the pursuer had given sufficient presci’iptive evidence following on his 
title to confer on him a valid right of property to the solum of the fore- 
shore as against the Crown. 

Restrictions upon the proprietary title of the Crown or of its 
grantee. — Having discussed so far the nature of evidence required to 
estahlisli the proprietary right of the subject to the foreshore as 
against tho Crowm, I next propose to consiiler the nature of some of the 
restrictions with which this proprietary riglit is burdened, whether it 
still remains in the Crown or has been granted to a subject. 

1. Right of access.— First: The Crown’s ownership of tho soil of the 
foreshore is subject to the right of access to sea, possessed by the owner 
of the land adjoining the foreshore. The Crown ca,nnot grant the fore- 
shore to a subject free from this burden. It has been held in a very 
recent case® decidtnl by the Privy Council that as against the Crown or 
its grantee such owner has a private right of access to and egress from 
the sea, distinct from his public right to tlio fisliery and navigation 
thereover ; and where there is an invasion of such right by means of re- 
clamation and other works («. the erection of a quay or a pier) 
executed on the foreshore in front of his land by the Crown or its grantee, 
such owner is entitled to recover damages.* Besides the owner of the 
land adjoining the foreshore, every member of the public has a right of 

O 

^ 12 App. Cns., 541. ^ 

* Attorn c\i- General of the Straits Settlement v. 13 App. Cas., 192. Of. Lyon v. 

Fishninnijers^ Company^ 1 App. Cas., 6(52 ; North Shore Railway Go. v. Fion, 14 App. Gas., 612. 

• In England tho dignity and prorognlivo of tho Crown does not allow a potitiou of right 

for a tort committed by itself, but according to the law of the Straits Settlement {wlieiico 
this appeal was brought before the Privy Council), the Crown can be sued in tort. Attorney- 
Kjicneral of the Straits Selllemcnts v. 13 App. Cas. 192. 
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access to the sea, for the pnrposes of navigation and fishing, though he 
may only get to the foreshore by means of a public highway.*^ 

2. Bight of navigation. — Secondly : This ownership of the Crown 
is also, as I mentioned before, subservient to the public right of naviga- 
tion, and cannot be used in any way so as to derogate from, or interfere 
with, such right. The grantees of the Crown, consequently, take subject 
to this right, and any grant *to a subject which interferes with the 
exercise of this public right is void as to such parts as are open to such 
objections, if acted upon so as to work an injury to the public right,* 
Any such interference with the public right will be abated as a nuisance. 
In the case of Attorney-General v. liiehards,^ it appeared that the 
defendants had built certain permanent structures in the Portsmouth 
harbour between high and low water-marks, which prevented vessels from 
passing over the spot or mooring there, and also endangered the naviga- 
tion of the harbour by preventing the current of water from carrying 
off the mud. The structures were held to be nuisances, and defendants 
were restrained from making further erections, and were ordered to abate 
those already built. Every structure erected on tho foreshore, however, 
is not necessarily a piiblic nuisance. It becomes a public nuisance only 
when it interferes with the exercise of this public right. What is a public 
nuisance is therefore a question of fact to be decided according to the 
circumstances of each case.* 

If an act be done for a public purpose and be productive of a counter- 
balancing advantage to the public in the exercise of that very right, the 
invasion of which constitutes the supposed nuisancS, it is really within 
the trust, so to speak, of the Crown, and not wrongful.® 

Although, neither the Crown nor its grantee is competent to obstruct 
the navigation, there can be no doubt that an obstruction authorized by 
Paidiament would be lawful.® 

The public right of navigation carries with it certain incidental pri- 


* Hall on tho Readliorc (2iul od.,) 172 ; Morris’ Hist, of t)io Foroslioro, 847-84f8. 

2 Gann v. Free Finhers of WhUtiiable, 11 II. L. C., 192; Attorney -General v. PtAifidye, lO 
Price, 350 ; Attorney -General v. Varmeter^ 10 Price (378), 412. 

* 2 Anat., 603. 

^ Attorney-General v. lliahards, 3 Anst., (603), 615; Attorney-General y. Burridye^ 10 
Price, 330; Rey. v. BettSy 16 Q. B., 1022 ; Rey. y.Jiandall, 2 Car. & M., 406 ; Attorney -General 
V. Terrijt L. R., 9 Ch., App., 423. 

* Royers r. BrentoUf 10 Q- B., 26. 

« Beie V. M<rntayue, 6 D. & R., 616 ; 4 B. & C., 598. • 
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vileg'os, SHcli tis ibe right to anchor, wliieli involves the nse of tlie soil 
beiieatli the water as well as of the water itself. The right of anchorage 
is essential to the full enjoyment of the right of navigation, and if 
reasonably and properly exercised^ is protected like the principal right, 
even though it may cause a temporary disturbance of the soil, or an una- 
voidable injury to an oyster bed there planted.^ Although this right of 
passage over wa’ter may bo unlimited as regards locality,* yet it would 
seem tliat tlio riglit to anchor is confined to such places alone as are usual 
and reasonable having regard to the condition of the particular place.® 

In Mayor of Colchester v. Brooke^* it was held that the right of pas- 
sage in a river, and a fortiori in the sea,** exists at all times and states of 
the tide, and that it is no excess of this right if a vessel which cannot 
reach its destination in a single tide, remains aground till the tide serves 
again - 

This riglit of passage was held in IJlimdell v. CatteraM^^ (a somewhat 
old case), not to extend, in the absence of necessity or of prescription, to 
the right of crossing the foreshore when it is dry at low-water for the pur- 
pose of bathing, fishing, landing goods, or of navigation, where tlie fore- 
shore is vested in a private individual. In a supplemental chapter'^ of his 
essay on the seashore, Mr. Hall lias elaborately and very forcibly com- 
bated the reasons for the judgment pronounced in that case and has adduced 
most excellent arguments to show that the grounds, upon which the general 
right of the public to cross the seashore for the purpose of bathing was 
denied in that case, cannot reasonably be sustained. Ft may, perhaps, 
be worth while to observe, in further support of Mr. Hall’s position, that 
as the owner of the foreshore in that case liad the exclusive rifflit 
of fishing thereover with stake nets under a valid grant created by the 
Crown before Magna Charta, the ulti?nate determination at which the 
Court ajTived might well perhaps be upheld without acknowledging the 
necessity of affirming the very broad proposition, that the public has no 
right to cross the shore at low- water mark at any place; because the 

^ Gann v- Free Fishers of WhUsf 11 If, L, 0., 193; Mayor ff Golek ester v, BrookOf 7 Q. 

^ Ilex V, Wardy 4 A. <fe E.,. 384. 

Williams v. Wilcox, 8 A. ife E., 31 

^ 7 Q. 1?., 373. 

■ BLnmleU v. Catferal, 6 B. tV. AM., 2(58. 

ft IhitL 

• ^ (2nd od.), i5r; — 186; Morris* Hist, of the Forosliore, 833 — 8(50. 
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unrestrained liberty of the general public to pass and repass over the fore- 
shore is really ineompatiblo with the exclusive right of a private owner to 
fish over any particular spot with wliat are called stake nets planted in the 
soil. Moreover, the grounds of decision in that case seem to be inconsistent 
with the judgment in Bagot v. Orr^ where it was held that, the public has a 
right by Common law to take shell-fish from the shore, such as lobsters, 
crabs, prawns, shrimps, oysters Jkc. even though the propiHotary right to 
the particular spot may be in a private individual. If a man is not a 
trespasser when lie is up to his knees or neck in water in search of a 
lobster, a crab or a slirimp, it would indeed be a strange anomaly, if he 
were to be treated as such when he goes there for biithing. In fact, 
later decisions^ seem virtually to have overruled the dicta in Bhmddl v. 
Catterally^ and it is doubtful whether they would be supported at the 
present day. If the proprietary right of the Crown or of its grantee 
were, subject to the public rights of navigation and iishing, so exclusive 
and absolute in its chariicter, as it was declared to be by the learned 
Judges (except B(‘st, J.,^) in that case, it would follow that even the 
owner of the laud adjoiuijig the foreshore would have no right of access' 
to, and egress fi’om, tlio sea over the foreshore wluu’O it Jiappened to be 
vested in a subject (other than himself) by a grant from the Crown ; but 
this, however, w<nild, as 1 have already pointed out, be contrary to the 
rule of law established by the liigliest authority.^ 

With regard to the public right of way along the coast at high 
water for the purpose of navigation or fishing, Mr. Hall thus argues : — 
The law, for instance, will compel him i. c., the fishmnan or the navi- 
gator to take the usual and public road down to the sea-side, if there 
be one within reasonable and convenient distance ; but when there, how 
is he to roach his boat which may bo a mile off along the shore, at the 
time of high water, unless ho can go along the edge of the coast on the 
teiTa firma to his boat ? It would bo a serious obstruction to the fishery 
if he must bring his boat where the old road rims into the sea, and no- 
where else. So, wlien in the sea, if ho desire to land his tlsli, his.mer- 


1 2 Bos. & Bnl., 472. 

» Marshall v. UUpsivater Go. L. R., 7 Q. B., IGO ; Mayor of CoLcheafor v. lironU, 7 Q. B., 330. 

• 5 B. Aia. 208. • 

• Aftci*w:\i’<ls, Lord Wyiiford. 

» Atiornoy -General of ihe Straits SfitHpment v. ir«/wysi«, 13 A])p. Cos., 192. CL Lyon 
Fifthmofigers^ Company ^ 1 App. Cfif*., 062; North Shore liailway Co. v. Bwti, 14 App. Cns.) 612. 
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chandiso (not (nistoinable) or liiinself^ at the time of high water, nnless 
he is allowed a wajr along the terrSi Srina to the next public road, he can- 
not laud at all ; wherefore in all such cases, at the time of high water, 
there must be a Common law right of way, along the dry land to the 
nearest inland road.’’^ 

3. Right of fishery. — Thirdly : The ownership of the foreshore by 
the Crown is hlso burdened witli the public right of fishing thereover.® 
The Crown cannot since Magna Charta grant to a subject an exclusive 
right of fishery over the foreshore, nor grant any portion of the foreshore 
itself freed from this public right. An exclusive rigl»t of fi.shery in the 
sea or over the fc«*esliore can now be claimed by a subject only under 
express grant from the Crown made prior to Magna Charta or by 
prescription, or ancient enjoyment presupposing such a grant.^ This 
right of the public to fish has been hold to include the taking of shell-fish, 
but not perhaps of shells.^ This public right is, however, subservient to 
the paramount right of navigation.® Whether the fishermen and others 
have a right to drag up their vessels above the reach of the tides, upon 
the banks, for security and for repairs, as is the general practice, does 
not seem ever to have been decided; but this seems essential to the 
exercise of the right of fishing, and would therefore bo supported. It 
is incontestable that immemorial custom will entitle the fislierinon of a 
sea village to beach their boats in winter on ground adjoining the fore- 
shore.® 

There is no general riglit in the public to enter the foreshore and take 
sand, shells and sea-weed.'^ These being either part or natural products 
of the soil of the foreshore, belong primii facie to the Crown or its 
grantees. When the soil of the foreshore still remains vested in the 
Crown, the removal of these things by the public is attributable rather to 
forbearance or non-intervention on the part of the Crown, than to the 
existence of aii}^ iii them.® A lord of a manor cannot claim a 

^ Hall ou tho Soaalioro (2ii(l o<i.,) 17C-177 ; Morris' ITisU of the Foroshoro, 851-852. 

2 1 Mod, 105; Warren v, Mathews,} Salk., 357 ; Smith v. Ketnji, 2 Salk., 

037; Ward v. Cresswell, Willes, 205; Bafjot v. Orr, 2 llos. A: Pul,, 172 ; Carters, Murcot, 
4 Burr., 2163 ; Neill v. Duka of Dlvonshire, 8 App. Ctis., 135. 

• Malaohnson v. O’Oca, 10 II. L. 0., 5‘J3 ; Neill v. Duke of Devonshire, 8 App. Gas., 135, 

^ Bagot V. Orr, 2 I3os. A Pal., 472. 

* Attorney ‘General v. Parmeter, 10 Pricb., 378; Ait oimey^ General v. Johnson, 2 Wila., 87. 

® Ai^07i V. Stephen, 1 App. Cas., 456. 

^ 7 Howe ▼. Stowell, 1 Al. & Nap., 356 ; Bagot v. Orr, 2 Bos. & Pal., 472. 

^ For Bust, J., ill Dickens v. ShaWf Hull ou the Seashore, (2nd ed.,) Apdx., Ixviii. 
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rigLt to cut sea-weed below low- water mark except by grant from 
the Crown or by prescription.^ When, however, jtbe sea- weed is thrown 
over the land of tlie adjacent owner by extraordinary tides,® or when 
the sand is drifted by wind over his laud, it becomes the property of such 
owner.® 

Neither the inhabitants of a town, which is not incorporated, nor the 
general public can claim a right by custom or prescription* to take sand, 
shingle, or cut sea-weed from the foreshore, because such an unlimited 
enjoyment as the claim imports, might not only soon exhaust but be 
altogether destructive of the subject-matter of the claim.** The reasons 
for the opinions delivered in Goodmim v. TAc Mayor of*8altash^ decided 
lately by the House of Lords, would, however, go to to shew that a limited 
claim by the inhabitants of a borougli, even though not incorporated, to 
take such sea-waro vvould be valid according to law. 

The Roman law regarding wreck. — Tlie Civil law with regard to 
wrecks is thus laid down by Justinian. It is otherwise with things 
which are thrown overboard during a storm, in order to lighten the 
ship ; in the ownership of these things there is no change, because the' 
reason for which they are thrown overboard is obviously not that the 
owner does not care to own them any longer, but that he and the sliip 
besides may be more likely to escape the perils of the sea. Consequently 
any one who carries them off after they are washed on shore or wlio picks 
them up at sea and keeps them, intending to make a profit thereby, com- 
mits a tlieft; for such things seem to be in much the same position as 
those which fall out of a carriage in motion nnknowu t(v their owners.”*' 

* Bencst. v. Fij>nn, 1 Knupp., fiO. 

* Loive V. Goveltf 3 13. & Ad., 8(53 ; Baird v. Fortime, 7 Jur. N. S., 92(1, per Lord Cantpholl, 
C. 9 . 

® Blewiit V. Trcijonninrff 3 A. A E., 554. 

A Race v. Wat'df 4 E. A 13., 702 ; Constable v. Nicholson^ 14 C. B. N. S.,2.30; 32 L..J. 0. P., 
24-0; Blewiit v. Tregnnning, 3 A. A E., 55 f ; Padwick v. Kniijhtj 7 Ex., 854; Allorfiey-Ueneral 
V. Mathiasy 4 K. A .1., 579 ; Lord Rivers v. AdamSy 3 Ex. D., 3(51. 

B 5 C. P. D., 431 ; 7 Q. B. D., 10(5 ; 7 App. Gag , 033. 

<5 2 Moylo, Imp. lust. Inst. 46. Alia causa est oarum ,i’crnm, quae in tcm[K!stato marig 
levandao navis causa oiciuntiir. hao enim dominornm pormaiiont, quia palarn ost eas non oo 
aiiimo oici, quo quia oaa habero non vult, sod quo magis oum ipsa navo poriculuin maria 
effugiat : qua do causa si quis cas fluctibua cximlsas vol otiam in ipso mari nuotus Jucraudi 
aninio abstulcrit, fnrtum committit. noo longo disccderc videntur ab liis, (|imo do rhoda 
currenfe non intellogentibus dominis cadunt. Inst. ii. 1. 48. Of, Dig. xU. 1, 9. 8. Seo J. Voet^ 
Comm, ad Pand. lib. xli. t. 1. § 9. 
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Tims, according to the Civil law, wreck in general, whotlier taken 
while Hoatiiig on tlie sea, or whoii cast on the shore, belonged to the 
first finder, unless the real owner claimed them, in which case they had 
to be restored to liiiu, but no time apparently was specified within 
which the real owner was to assert his claim. 

English law regarding wreck.— But such is not the law of England 
or of this coilntry either. According to English law, all wrecks priina 
facie belong to the Crown by virtue of the royal prerogative.^ The reason 
for this, as stated by Lord Coke, is founded upon the two main maxims 
of the Common law : first, that the property in all goods whatsoever 
must be in some person ; secondly, that such goods, as no subject can 
claim any property in, belong to the king by his prerogative as treasure 
trove, strays and others.® 

The origin of this branch of the prerogative is now somewhat obscure. 
It has been said by some that the king, in ancient times was obliged at 
heavy expenses to occasionally scour the seas of robbers and pirates who 
committed depredations on the ships, and that all wrecks were assigned to 
him to meet these expenses.^ 

Different species of wrecks.—Wrcck, in its generic sense, may be 
defined as goods fioating on the sea or stranded below high-waior mark, 
which have ceased, either actually or constructively to be in the possession 
of their owner.^ It consists of four sj)ecies : — (1) wreck property so called, 
flotsam, jetsam and ligaii. 

1. Wrech, property so cabled, refers to those goods whicli are cast or 
left on the shore., Wreccum maris significat ilia bona (juac iiaiifragio ad 
terrain apiiollunlnr.^ 

2. Flotsam refers to goods floating on the sea, after a ship or vessel 
has sunk or otherwise perished.® 

• 

Si qnia monM'rt vn unvo jaclatas invoiiisscL, mini uloo usii unpori' non poflsit, quia non 
vidcrontur dorolictao, (luaoriftur ? Soil verius cnini pro dondicto usiicaporc non po^so. 
i)ig. xli. 7. 7. (Marciau). 

1 2 Tnst., lCi7; Sir Henry C(yniit(ible\'< cvi-sr, 5 Eep., 100 ; (5 Mod., 14!). Anon.; Hall on 
Sisasrioi'o (2nd od.,) 44 ; V. Jiat-fc, 2 Taunt., 355; VVoolrych on Walci'S, (2nd ed.) 14; 

Halo, do I tiro IM aris, p. 1. c. 7 ; Hjirgriivo’s Laiv Tracts, 37-30. 

^ 2 lust., 167 ; Sclmltoa’ Aquatic Eights, 130 ; Woolrycli on Waters (2iid ed.), 14. 

3 2 Inst., 168; Sir H. Conhtahle'ff case, 5 Hop. 106; Hale, do Jiiro Maris, p. 1. c. 7; 
Hargrave’s Law Tracts, 41 — 42 ; Woolrych^on Waters, (2nd ed.), 14. 

4 I’hcar on Eights of Water, 09 (nolo). 

t> Sir Henru Gonslahfe's cutir, 6 Eep., 106; 2 lust., 166. 

• Sir Henry cuifVj o Ucp., U»6. ** FJotaam is when tlic ship is yplil aud the 
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3. Jetsam refers to ^oods cast into the sea and abandoned for the 

purpose of lightening the ship when it is in danger of being sunk, and 
afterwards the ship perishes.^ • 

4. Lafjan or Ligan (from ligo to tie) refers to heavy goods cast into 
the sea for the purpos<3 of liglitening the ship (which, neverthok*s.s, niter- 
wards perishes) with a buoy or lloat attached to them for the purpose of 
assisting in their future recovery.* 

The first is dciioiiiinated wreccum maris, and the rest ad vt?nturae mans* 

Tims when flotsam, jetsam, or ligan are cast on the shore by the sea 
they are all called wreck. 

TJie right of the Crown to wreck is distinct ,froni, and inde- 
pendent of, the ownership of the shore, and the right to wreck on the 
shore may bo granted to a subject apart from the shoj*e itsoli.*'' 

Wreck property so-called, frequently exists as a frauclnsc altaciiod to 
sea-coast manors. It may be claimed by a subject not only by grant but 
also by prescription.^ 

Right of wreck does not imply right to foreshore, nor vice versa.— 
A grant of the slioro alone does not pass the right of wreck, nor <!ocs 
the grant of wreck alone pass the right to th(3 sliore, tliongh it may bo 
called ill as evulenco in support of a claim to the shore.^ Lcivd iliJe 
]j®d down that the perception of wreck furnishes a very strong p:’<»oL of 
the existence of a right to the shore, but this rule has not been adeoitcd 
in modeni cases. Where the right to wreck is granted to a sui>j:;ict 
avKirt ft-oni tin', shore itself, which remains cither in the (.)ro vn, or is 
granted to another subjeiit, tlxe grantee df the wtccI# has llie right to 
cross tiie slion^ for the j)nrp<jso of taking it.^ 

Conditions which wrecks must fulfil — 'But ell goods east on flic shore 
are not deemed wrecks so as to becoin<? the propoi'ty of the Crown or of 
itf 3 grantoo. They must fulfil these c(mditiuiis — 

goods flon'; upon tluv waftu' Lctweoii luyi and low- wearer jrsoiirilUiH' A'jaarif: 

131 . Tills scions, howo vi-T, to bo at variance witli the dcscriptiou jh ven la Sir LL Oint care 

I ilia, 2 ihiil. . . 

a Inst., 1(5S ; Sir U, Cavniahlca 5 Hop., iro ; Ifalo, do lino j». 1, c- 7 ; Har- 

grave’s Law I’racts', 41-12 ; WoolrycU on Wnlorti (2ad od.), ^ L 

4 Halo, do lni ‘0 Mans, p. 1. u. 7 ; Ifiir^i-avo's Law Triads, 41 ; hoc Talbci v. Lcici.s, 6 C, 
& r. (j03. 

Dickens v. Shmu', Hall on tlio Sf?aBhoi’o (2ucf od.), Apdx., 45. 

« Alcocic V. 2 M. & H, 025. 

7 llalc, de iiiro Maris, p. 1. o. 7 ; Hargrave’s Law Tracts, 34. 

9 
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(J ) Tbc sliip which, carried these goods, or the goods themselves, 
mast have wrecked or perished at sea. For, if the goods were taken by 
pirates and by some rheans or other they were brought ashore, they had 
to he restored to their true owner. 

(2) That, even where the ship or goods had been wrecked and cast 
on the shore, no living thing should have escaped alive to land out of the 
ship, or any vestige remained by which tine property nnght bo identified, 
for otherwise such sliip or goods, according to statute of Westminster, 
1. c. 4, would not be deemed wreck.*^ 

(?>)■ That these goods had been cast on tho shore or land and not 
brought thither in a ship or vessel.® 

Procedure for seizure, custody and disposal of wrecks in England 
before 17 and 18 Viet. c. 104. — But all goods cast on the shore, whether 
they fulfilled these conditions or not, had to be saved and kept by the 
coi’oncr, sherifl; or king’s bailiff, or by the Crown’s grantee, and to be 
detained until tho rightful owner claimed them and jirovcd them to be his, 
in which case it had to be restored to him. The statute of Westminster 
1. c. 4, following the Common law, allowed the rightful owner the period 
of a year and a day to make his claim, failing which the goods became the 
property of tho Crown. Tho day and the year used to bo reckoned from 
the time the good.s were taken possession of.® Until the owner claimed 
them they reinaind vested in the king for protection. 

Flotsam, jetsam and ligan.— Flotsam, jetsam and ligan are within 
the jurisdiction of tho Admiral and are called dj-oits of the Admiralty.* 
If they are taken ii> the wide ocean, they belong to the taker of them, 
if tho owner cannoc be known.® But if they are taken within, what are 
called, the narrow seas, or in any haven, port or creek or arm of the 
sea, they prima facie belong to the Crown, if tho ship perishes and tho owner 
cannot he known. But if the owner can be known, he gets them back.® 

Sir Ji. ConstahWs 5 Ilcj). lOG, rcaol. 4, 

‘ Woolrych on Watc-rs, (2iia Kil.,) 13 ; 2 Inst., 167 ; Sir U. Con^lahle’H cane, 5 Itep. 106. 
resol. 1. 

® <lo luro p. 1. c., 7 ; Hjirgravo’s Law Tracts, 39 ; 2 Inst., 1G8 ; Woolrych 

on Waters (2iid ed.), 12; Sir II. Con^iablti's cane, 5 Rep. 106, resol. 4. 

* Sir n. ConstahUi^s case, 0 Pep. 106, resol. 1, 2 ; 2 lust. 167; Woolrych on Waters (2na 
ed ), 17 ; Kale, do Inro Maria p 1. c., 7 ; Hargrave’s Law Tracts 41. 

• Sir IT. Co'^tc>tahlv\^ case, 5 Uop. 106, 108 (note) ; Hale, de Inro Maris, p. 1. c. 7 ; Hnr- 
grave’s Law Tracts, 41. ; Woolrych on Waters (2na ed.), 17, According to BrucLou and Britton, 
they belonged to the finder, 5 Uop. 108 (note). 

^ little, d .0 Inro Maiis, p. 1. c. 7 ; Uargrave’s Law Tracts, 41, 
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Lord Hale says that, a subject may also be entitled to these, as he 
may be to wreck, either by charter or by prescription.* A grantee of 
wreck alone cannot claim flotsam, jetsam or ligau. Even as to the 
right to the wreck, propei’ly so called, a distinction is taken in the 
books. It may be seized on the shore between high and low- 
water marks either when the tide is in and the shore is covei’ed with 
water, or when the tide is oUt and the shore actually dry. When 
the tide is in, the shore is within the jurisdiction of the Admiralty, and 
the wreck, a droit of the Admiralty ; when the tide is out, the shore is 
within the jurisdiction of the Common law Courts, and the wreck is a 
wreccum mai-is and belongs to the lord of the manor, who has the fran- 
chise of wreck at the place.* The space between high and low-water 
mark is therefore regarded as divisum imperiuin, unless it be within the 
body of a county. This distinction is well illustrated by the case of 
The Pauline.^ The vessel in that case was wrecked on the Pole sands, 
near the mouth of the Exe, and not within the body of any county. She 
was taken possession of wliile lying aground within low-water mai’k, but the 
tide had not then so far ebbed as to leave the place dry. In fact, the boat 
by means of which she was boarded, floated alongside her. The question 
raised was whether she was to bo treated as wreccum maris, or as a droit 
of the Admiralty ? If the former, she belonged to the lord of the manor ; 
if the latter, to the Crown. Dr. Lushington held that it was a droit of the 
Admiralty and belonged to the CroAvu. In the course of his judgment, he 
said : — I apprehend that the distinction, taken in all books, and not 
only with respect to civil riglits, but also with respec&^to criminal juins- 
diction, as the law stood before the statute, (4 and 5 Will. 4, c. flO, s. 
22) immediately attaches, namely, that the jurisdiction of the Admiralty 
subsists at the time Avheii the shore is covered with water ; the jurisdic- 
tiem of the Common law, and consequently, the rights of lords of matiors, 
at the period when the land is left dry. The doctrine is thus laid down 
in East’s Pleas of the Crown, under the title ‘ Piracy — ‘ Upon the 
open seashore, it is past dispute, that the Common law and the Admi- 
ralty have alternate jurisdiction botAveen high and loAv-water m irk. * But, 
in harbours or below the bridges in great rivers near the sea, which are 


1- Hale, de Inre Moris, p, 1. c. 7 ; Florgravc’s Law Tracts, 43. 

8 B, V. Tv-'o Gaiks of Tallow, 3 Utigf;. 2!)4; li. v. Forly~aine casks of Brandy, 3 Uog(r, 257 ; 
'Hit Paoltne, a Hob. Ad., .358 ; 9 Jur. 28C. 

8 2 Bob. Ad.. 358 j 9 Jur. 280. , 
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pavtl}^ cnelosod by the land, the question is often, more a matter of fact 
than of law, and determinable by local evidence. There «iro, however, 
some general rules laid down upon this point, which it would be impro- 
per allogetlior to omit. It is plain, that the Admiralty can have no ju- 
risdiction Ji) any river, or arms or creehs of the sea within the bodies of 
counties, though within the flux and reflux of the tide.’ 

Proeodure for seizure, custody and disposal of wrecks in England 
undoA 17 and 18 Viet. 104 — The rule founded upon this distinction 
untiirMlly led to frequent scrambles between the onicors o£ the Crown 
and tiie bailiffs or agents of lords of manors iji the seizure of wrecks. 
To remedy tins j\ud varioms other inconveniences wliich arose therefrom, 
aii improved procedure for the seizure, custody and disposal of wrecks has 
hexm laid down in the Merchant Shipping Act, 17 and 18 Viet. c. 104. 
Section 449 of the Act has, since 1st May 1855, vested the superin- 
lornltMce of all wrecks in the Board of Trade, who are thereby authorised 
to aj^point persons, called receivers of wrec-k, to take charge of all 
wr<?C! in any district, the tenii wreck, by s. 2 of tlie slatute, being made 
to smdo.do joLsain, flotsam, lagan and derelict found in or on tlio shores 
of the sea or any tidal water. 

Tlie Admiral, Vice-Admiral, lords of manors and sill other persons 
claijuing the ownership of, or any other interest in, the wrecks are prolii- 
bdod s. 440 from interfering witli them in any way. But the receiver 
is directed to deliver tlie wreck to the Admiral, Vice-Admiral, lord of 
miveor or any other person, provided the latter prefers a chum Aviiliin one 
year iroiti the diitowhcn such wreck comes into his (/. e, tlio receiver’s) 
possession, and i>ays all salvage expenses. By s<?c. 471 tlic Board of 
Trade has been authorised to purchase on belialf of the Crowji the 
riglit to wTeck belonging to any private individual. Unclaimed wrecks 
are, by s, 475, directed to bo sold, and the proceeds to be made part ‘ of 
the Comiolidated Fund of the United Kingdom.^ 

Procedure for seizure, custody and disposal of wrecks in India.— 
In India the law regarding wrecks is now rogniated by ss. 71-79 of 
tiie Indian Merchant Shipping Act 1880, (VII of 1889), which sections 
are to some extent drawn on the lines of sections 459-475 of the English. 
Merchant Shipping Act. By s. 71 wreck includes the following when 
found in the sea or any tidal water or on the shores thereof, that is to say — 

I 111 England tlio law rogardiug wrecks is to Borao oxtoni i-cgnUiled liy llio following sta- 
- 17 and 18 V'ict. c. lOl, ae. Z, 418, 439-457, 471-475 ; 18 aud 19 Viet. o. 91 jsd. 19, 20 j 
25 and 36 Viet. c. 03, ss. 49-53 ; 43 nud 44 V^ct. c. 33 ss. 2, 7. 
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(ti) goods which have been cast into the sea and then sink and re- 
main uiidtT wfiter. 

(b) goods which have been cast or fall into the sea and remain float- 
ing on the surface, 

(r) goods which are sunk in the sea, but arc attached to a floating 
object in orJf^r that they may be found again. 

((<!) goods which are throiVn away or abandoned, and* a vessel aban- 
doned witliout hope or intention of recover}^ 

In this country the right of the Government to wreck (in the senses 
above defined) in any particular area has not been parted with in favour 
of any private individual, eitlier as appurtenant to any ^jstate in land, or 
as an independent franchise* ; it was not therefore at all necessary lieroto 
distingnislj between goods cast on the shore and goods cast in the sea, or 
to classify the latter into flotsam, jetsam and ligan, a division which in 
England is called for by the Crown’s grants of fraTiehiso of wreck and 
soinotiines of flotsam, jetsam and ligan sei^arately, to lords of manors or 
other persons. This Act therefore gives the denomination of wreck to all 
goods wliicli have been cast or which fall into the sea or any tidal water, 
or on the sliortvs of the sea or of any tidal water. 

By s. 7'>, the local Government is authorised, with the previous sanc- 
tion of tlio Governoi'-General in Council, to appoint persons to receive and 
take possession of wreck within certain prescribed local limits, such 
persons to be called receivers of wreck. 

By S. 74, any person liiuling and taking possession of any wreck with- 
in any local limits for which a receiver of wreck has been appointed, is 
directed, if he bo the owner thereof, to give the receiver notice in writing, 
of the finding of the wreck and of the marks by which it may be distin- 
guished ; and, if be be not the owner of it, to deliver it to the receiver. 

• The receiver on taking possession of any wreck is by s. 70 bound to 
publish a notification in sucli manner and at su(di place as may be pre- 
scribed by the Local Government, containing a description of it and the 
time at which, and the place where, it was found. If, after the publication 
of such notification, the wreck is either unclaimed, or the perso'i clamiijig 
the same fails to pay the amount due for salvaj^‘, and toi the charges in- 


t Bub it liaB been held bliat tlio owner of a riparian estate may lay a claim an against 
Govornnient to goods of an unknow n person wfished away by a river and floated on to his 
estate, as a right appurtonanl thereto by grant from Guverinuout or b)- proscription. 
C/iutiiir Lai v, OouarnmCHl ^ i) Bubh., VV. K. £17. 
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curred by the receiver, the latter is by s. 77 authorised to sell sncli wreck 
by public auction ; if, of a perishable nature, forthwith ; and if not of a 
perishable nature, at any period not less than six months after such noti- 
fication. 

The proceeds of the sale, after deduction of the amount due for sal- 
vage and for charges incurred by the receiver, together with the expen- 
ses of the sale, are to be paid to the owner of the wreck or if no such 
person appear, to be held in deposit for payment without any interest, 
to any person who may thereafter establisli his right to it, i>rovided he 
makes his claim within one year from the date of the sale. Sec. 79 pro- 
vides certain penalties for failure to give notice of, or deliver, wreck to 
the receiver of wreck. 



LECTURE III. 

RIVERS GENERALLY: TfDAL AND NON-TTDAL RIVERS. 

Popular definition of a river too vague for legal pnrpoaos — Dorocts of auoh a definition — Con- 
stituents of a river according to llc|piau law — Definition of alvena and ri[)a according to 
Roman law — Legal definition of a river — The componoiit idtuneiits involved in tins 
definition of a riv<»r — Rod and banka of a river, wliat — Landwarfl and riverward bomi- 
dorioa of banka defined — Forcjalioro of a river, what — Cnrront, a material ingredient of a 
river — Difficnliiea of as(?ertaining tho point from wliic‘.li a river, in a legal sonae, begins — 
Point from wbieli a river begins in contemplation of law — Point at which a river termin" 
atos — Continual flow not osaontial to a river or stream — A tidal river, what — Its fore- 
elioro defined — Tho boundary lino between tho tiiUil and noii-tidal portions of a river- — 
Distinction between tidal and non-tidal rivers peculiar to the Common law of England— 
Ownership of tho bods of tidal rivers — Ownership of tho beds and banks of perennial 
rivers according to Jlracton — Ownersbip of tlio beds of tidal rivers, according to Lord 
Hale-'— lloconcilintion by Mr. Houck of tho conflict between tho respectivo doctrines of 
Bracton and Lord Halo — The Hoyal Fiihcnj of the Jimine — Opinions of text winters as to 
the trno character of tho Common law doctrine — How far tliis doijtrino has boon followed 
in a\merica — Crown’s primil facie ownorsbip of the bods of tidal rivers extends only us far 
as they aro navigablo — Dicta in Malcolmson v. O* Deut Gann> v. Free Fishern of Whitatahle^ 
Lyon V. Finhniou(jers* Company^ Neill v. Duke of Davonshire, (as i(» tho English law), 
and Lord Advocate v. HamiUon, and Orr Kioiwj v. Golqnhoim (as to tho Scotch law)— 
Murphy v. Ityan — JTaryrcavea v. Diddams — Pearce v. Scoicher — Public right of fishing co- 
extensive Avitli tlie right of tho Crown to tho soil of a river — Tidality, merely priinA. facio 
test of navigability — I’oundation of tho Crown’s ownership of the bods of tidal navigablo 
rivora-yForeshoro and the beds of tidal navigablo rivers primil facio vested iu tho Crown 
— Alienation of tlio foreshore and tho bods of tidal navigalilo rivers tho Crown forbidden 
by 1 Anno e. 7. s. 5. — Ownership of tbo beds and banks of non -tidal pvors — Extracts frcrni 
Halo, do iuro Maris — Kiilcs dodnciblo from these passages — Uulo of construction ap- 
plicable to grants of land bounded by a non-tidal river — Tho principle upon wdiicli this 
rulo is founded — Right of towago on tho banks of navigablo rivers, aocorcb'ug to English 
^law — Fisliormcn not entitled to use tJio bank for drying their nets. 

Defects of the popular definition of a river. — A river has been defined 
by lexicographers as “ a large stream of water flowing through a certain 
portion of the earth’s surface and discharging itself into tJie sea, a 
lake, marsh, or other river.”^ A definition, such as this* is indeefi too 
vague to he of any vjilue in legal investigation. . While, Oii the one hand, 
it mentions particulars which from a legal standpoint may be regarded 
as wholly immaterial, it omits on the other to set forth the most essential 
ingredients which are involved in the legal conception of a river. The law 


i Ogilvie’a Imp. Diet. ** River.** 
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regarding a stream of water issuing from an artificial fountain or a spring 
is fundamentally distinct from tlie law regarding a stream of water issuing 
from a natural source, and yet one may, without straining language, 
include the former kind of stream within this definition. A stream or a 
watercourse flowing through an artificial channel is regulated by entirely 
difl;erent legal principles from those which govern a stream flowing 
through a natural channel, and yet thb definition is so vaguely worded 
as possibly to embrace even an artificial watercourse. Nor is the de- 
finition perhaps so precise in its terms as positively to exclude the case 
of water flowing not witliin certain defined banks or walls, but strag- 
gling or diffusing itself over a portion of tbe earth’s surface, and finally 
escaping into a lake, marsh or a river, though even with regard to 
this, as we shall see hereafter, the legal rules are not the same as those 
which govern water flowing within defined banks or walls. 

Constituents of a river according to Roman law.—Neither the Digest 
nor the Institutes of Jusfimaa contain any definition of a river (flumen) 
but a note in the Digest, probably by CJothofrfjd, on the expression 
‘flumine publico’ in tlie Intmlict ^Ne quid in llumitie publico &c,’* 
states that a river is constituted by throe things, namely, alveus, aqua, 
and ripa,^ that is, bed, water, and banlc. Tlie more correct expression, it 
is conceived, would be aqua profluens, instead of aqua simply, because 
as I shall shew pi'OseuLly, current is also an indispensable ingredient in 
tbe constitution of a river. Thus in the Roman Civil law tlie chaniud 
or hollow coiitaiiiing a river Avas distinguislied as the bed and tiio bank, 
the river itself being water,^ 

Kipa or bank is defined by Ulpiaii as that (elevation of land) which 
contains the river, controlling tlie natural direction of its course.^ 

» V'oci ill Ills corinncntary on liiln 12 of fhe 43nl hook of the Drj<ost, tnhiiiry tlio dotmitioiis 
of ilic 0 ()iM|»!)nc-ii{; of ii. rivor from t.fio d(?liiic.s ii: finis r—Fliimen ost eollectio 

iUjiia,o inivii cortas ripn^, liimioii conlhicntcs, ouin luitiimlein (mrsufa giU riji^orem 

tenet, et incipienics ex ({uo primiuii terra u pkino vor^ero incipit uacpio ml aqiiam. 

3 Dig. xliii. 115. 1. 

3 aVil)us con;, taut fliiminaj nlveo, ofc lijila. 

4 Grotiii.s, do Jur. Boll, ct Puc. Uh. ii. c?. S. § i). Jiarboyrac in a note (no. 2) upon tin’s soc- 
tion states ihat, iiccordinuf to the received notions of tlio Roman lawyers Lho bod of a public 
river, eousiderod in itself, is rookonod part of tlio banks; so tliat as soon as tho river leaves 
its bod wbioli thus coasoa to bo ticcossary for public use, tho owners of tho adjacent lands to 
whom tho banks belouf^ enter into po.ssession of their own. 

& <t G .Kipa uutoin ita recto definietnr id, quod Huinoii continot naturalom ri^orem cursns 
tsai tenons : cetorum si ipiaiido vol irnbribiis vcl mari vel qua alia rutiono ad tcinpus excrevit, 
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The reason for this last qualification, namely^ that the bank merely 
controls the natural directions of the course of a river, is thus explained 
by him in the next passage : — But if at any iime] either from rains, the 
sea, or any other cause, it {i, e., the river) has overflowed for a time that 
(elevation of land), it does not (on account of such overflow) change its 
banks. Nobody has said that the Nile which by its overflow covers 
Egypt, changes or enlarges itd banks ; for when it has^returned to its 
usual heights, the banks of its bed are to be secured.® 

Paul us, however, gives a more precise definition of the bank of a river 
in tlie latter portion of the following placitum: — That is considered to 
be bank which contains the river when fullest. All tlie spaces next to the 
banks of rivers are not public, because to the bank is iissigned the space 
from the line whence the slope from the plain (f. e., the declivity) 
first commences down to the water.^ 

Vinnius, in commenting upon the first portion of this passage, says 
that, it follows from this that that space next to the bank which is some- 
times not occupied by the river when diminished by heat in the summer 
season is not a part of the bank. But it is evident from the subsequent 
context (he continues) that the bank must not be taken to be that narrow 
space (of which there may be several) which corresponds either to the 
margin or brim of a river, or simply to the extremity of the bed and of the 
soil which contains the river, (and) of which extremity there can scarcely 
be any user; but that it is to be taken (to denote) that somewhat broader 
space wlxich intervenes between the river and the adjacent land, so that 
the bank is considered to begin from that (line) whf^ it slopes from 
the plain (and to extend) ‘down to tlie river.*^ 

ripaa non inuiat : nemo doniqno dixit Niliim, qni incrcmouto ruo -/l<3gypbum oporifc, ripas auaa 
mt^are vel ampliare. nam (Jiimjjid perpotaum sui moiisuram rodicrifc, ripao alvoi oitis muriion- 
dae aunt. Dig. xliii. 12. 1. 6, (Uipian). 

No quia putob, si quando flu men imbribria vcl uieibus auctum oxorcrnrit, ripas idoirco 
mutaro. Vinnius, Comm, ad Inst. lib. ii. t. 1. text. De uau ot propriotato riparuui. 

^ Bank is dotincd by Grotius thus : — Bipa ost purs extima alvei, quod naburulitor flumon 
excurrit. Uo lur. Bell, ot Pac. lib. ii. c. 8. § 9. * ^ 

1 Bipa oa putntur osso, quae plenissminm flumon eontinot. StMJundurn npas flumiuum 
looa non omnia publica sunt, cum ripae ooduut, ex quo priini/in a pifilio vorgcre iiicipit nsquo 
ad aquam. Dig. xliii. 12. 3. 1, 2. 

8 Ut significot, partem ripao non ease spatinm illud ripao proximum, quod aliquando 
flumino caloribus minuto a<istivo tomporo non occupatur. Apparet autoin ex soquentibus, 
ripam non tain angusto, ut nonnulli facinut, aocipiendam esse pro crepidino, aut labro 
amnis, sive pro sola oxtreinitato alvei ot torrac, quae flumeu cuutiuct, cuius extroxnitaiis vix 
10 
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An obvious inference frojii this is that, according to Roman law the 
beacli or foreshore of a river, that is, the space between high and low- 
water mark, is a part of the alveus or bed, and is generally subjacent 
to the river, being subject to the daily flow of the tide; whereas ripa or 
bank, which is also a part of the alveus, is generally not subjacent to the 
river, and it lies above the beach or foreshore,^ where the river is tidal. 

Legal definition of a river. — Lord Tenterden, in Rex v. Inhahitanta 
of Ox fordshire,^ interpi’eted the expression ‘ flumen vel cursiis aquae ’, 
which occurs in the indictment upon the statute of Bridges 22 II. 8. c. 5.,® 
to mean water flowing in a channel between banks more or less defined. 

“ A stream of water,” says Sir George Jessel, “is water which runs 
in .a defined course, so as to be capable of diversion ; and it has been held 
that the term does not include the percolation of water underground.”* 

Woolrych defines a river as a running stream pent in on either side 
with walls and banks, and it bears that name as well where the waters 
flow and reflow ns where they have their current one way.* 

A river, for legal purposes, may more fully be defined as a running 
stream of water arising at its source by the operation of natural law,® and 
by the sa,iue law pursuing over the earth’s surface a certain direction in 
a defined channel, being bounded on either side by banks, shores or walls 
until it discharges itself into the sea, a lake, or a marsh.'^ 

This definition thci-efore includes all natural streams, however small, 
flowing over the surface of the earth through a natural channel, and 
having a definite or permanent course, and excludes sirtificial watercour- 
ses, however larg^J supplied from a natural or an artificial source, (c. g., 

esfc ut iilliis lit UHUS : 8otl .'ilitjuiiiiio laxius pro Kputio inter Hiiineri ot vioiini praetliii iiiterjocto, 
Tit ripa incipore intolligaturj e.v quo h piano uil tlunion vnrgit. Viiinins, Comm, ad Inst., 
lib. ii. t. 1. text. Do iisn et proprictato riparum. 

• ‘ liitiis ’ MpplicH to tho shore of the sea, and ripa to thn bank of a river ; there doos 
not uppoiir tt> 1)0 uny won I in Latin which corresponds exactly to the foreshore of a river. 
Jlonck on Navigublo llivors, 4 (nolo). 

2 1 B. it Ad., [m. 

S Co. Inst. y 701. 

Tiiijlnr V. Hrlvtis C'u., 6 Cli. 1)., 264. 

•' W^oolrych tut VViitofs (2nd I'd.), 40 ; Callis on Sowers, 77 ; TTonck on Navigable rivers, 1. 

1. after having been cvjllectod from rains or issuing out of the veins of the earth. 
Vcl ab iinbribiis oolleota, vel e veiiis torrao scaturiens. Viunius, Comm, ad Inst. lib. ii. t. 1, 
text. Dc acre 

7 Aii<fpU on Wiiti roonrses (7lli cJ.), § 3 ; AVoolrycL on Waters C2nd ed.), 40; Ooulson and 
Vurbes’ Law of Waters, 51 ; Could on Waters, § 41. 
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water constantly pumped out of a mine and flowing in a stream), all bodies 
of water either percolating through the strata of the earth in an uncertain 
course or flowing underground in a defined channel, as well as all 
stagnant collections of water, as lakes or ponds, and all surface drainage, 
even though it may ultimately find its way to, and feed, a stream. A 
subteiTanean stream flowing in a known and defined channel may indeed, 
in some respects, give rise to rights similar to those ^xhich exist in 
respect of streams flowing above ground,^ but mere percolating wator^ 
or surface drainage, being incapable of diversion, can never form the 
subject of riparian rights.^ 

Definitions of the constituents of a river. — The definitioji, I have just 
stated, assumes that every river involves the following constituent 
elements: (1) the bed; (2) the water; (3) the banks or shores; and 
(4) current. 

The bed is the space subjacent to the water wliicli flows over it, and 
includes that which contains the water at its fullest when it does not 
overflow its banks. The bank is the side or border of the bed within 
wliiclv the river flows when in its fullest state naturally, that is to say, 
wlieii not temporarily ovorfloAved by oxtraordiJiary floods or rains. The 
bank and the Avater,^’ observes CoAveii, J., ‘Sure correlative, you cannot 
own one without toucliing the other.^’'*' The banks form a part of the 
bed of tlie river, and does not include either lauds beyond the banks 
which are covered in times of fresliets or extraordinary floods, or swamps 
or low grounds Avhich are liable to overfloAV but are reclaimable for agri- 
culture or for pasture. « 

The landward boundary of the bank is the line from which its decli- 
vity first commences. In tliose systems of law in which the bank is sub- 
jected to certain rights or servitudes in favour of the public, the position 
o£-*this boundary is of no small importance to the ovvnei’s of adjoiniiig 
lands. They have a right to see that the exercise of these privih^ges by 
the public is confined within the limits of the bank, and, except in certain 
cases, to sue as trespasses anj' transgressions of tnose limits. 

• • 

^ Dichenson Y. Grand Junction Canal Go.^ 7 Ex. (-82), 300 ; 21. 0. J. LVx., 2^-I ; Chancmore 
V. Richardif, 7 H. L, C., (3i9), 374; 29 L. .T. Kx. 81 ; 5 Jur. (dn. S.) 87^^. Cf. Loot. XI, infra, 

• Ibid ; Reg. v. Meirojwlilath Board of Worka^ 3 B. & S. 710 ; 33 L. J. Q. B., 105 ; 

Ballacorkish Silver Lead and Copper Mining Go. v. Harrison^ L. U., 5 P. 0., 49 ; 43 L. J., P, C., 
19. Cf. Loot. XT, infra. • 

• Acton V. Blunddlf 12 M. & W., 324 ; 13 L. J. Es., 289 ; Bawslroti v. Taylor, 11 Kx., 309 ; 
25 L. J. Ex., 33 ; Broadbenl v. liamsbofham, 11 Ex., 603 ; 25 It. J. Ex., 113. Cf. beet. XI, infra, 

• Starr v. Child, 20 Wead., (149), 152, cited iuj^ould on Watora, § 41, (note), * 
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The position of the riverward boundary of the bank is also material 
under those systems where the bed of tideless navigable rivers is vested 
in tlie state, and their banks in the subject. Questions often do arise 
as to whetlier any structure erected on the bank is also an encroachment 
on the public domain. 

The nature of the test which ought to be applied in determining this 
boundary line' is so clearly discussed by Justice Curtis in a case in the 
Supreme Court of the United States that I cannot do better than 
quote a portion of his judgment : — The banks of a river says the 
learned Judge are those elevations of land which confine the waters, 
when they rise eut of the bed ; and the bed is that soil so usually 
covered by water, as to be distinguishable frem the banks by the 
character of the soil, or vegetation, or both, produced by the common 
presence and action of flowing water. But neither the line of ordinary 
high-water mark, nor of ordinary low-water mark, nor the middle 
stage of the water, can be assumed as the line dividing the bed from 
the bank. The line is to bo found by examining the bed and banks, and 
ascertaining where the presence and action of the water are so com- 
mon and usual, and so long continued in all ordinary years, as to mark upon 
the soil of the bed a character distinct from that of the banks in respect 
to vegetation as well as in respect to the nature of the soil itself. Whe- 
ther this line, between the bed and the banks, will be found above or below, 
or at a middle stage of water, must dcijend on the character of the stream. 
The height of a stream, during much the larger part of the year, may be 
above or below a middle point between the highest and lowest flow. Some- 
thing must depend also upon the rapidity of tlie stream, and other cir- 
cumstances. But, in all cases, the bed of a river is a natural object, and 
is to be sought for, not merely by the application of any abstract rules, 
but as other natural objects are sought for and found, by the distinctive 
appearance they present; the banks being fast land, on wliicJi vegetation, 
appropriate to such land in the particular locality, grows, wherever the 
bank is not too steep to permit such growth, and the bed being soil of a 
different character, and having no vegetation, or only such as exist when 
commonly submerged in water.^^*^ 

The foreshore* or beach of a river is ordinarily defined as that band 

^ Howard v. Ingersoll^ 13 Iloward, 426,’ citod in Houck on Navigable Rivers, 6-7 ; and in 
Angell on Watoroonrses, (7th ed.) §§ 2-3 (notes). 

^ 3 xUe term * shore ’ is strictly applicable with reference to the soa or a tidal river, but 
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or margin of the bed of a rirer wlich lies between the high and low- water 
marks. Like the foresliore of the sea, this band or margin also fluctuates, 
but it does so generally between the outermost limit of the bed and its 
lowest extremity when the water reaches its lowest level at neap tide. 

Current is also a material ingredient of a river. Indeed, a stream 
necessarily involves the idea of a current. It is the presence of the 
current which gives rise to <^estions relating to the acceleration or 
retardation or obstruction of water, which do not arise in the case of 
still waters, like lakes or ponds. Current induced by artificial means, 
for example, by means of locks in a canal for the purposes of navigation, 
does not bring such canal within the category of a river, «o as to make 
tlie doctrines relating to natural or artificial streams applicable to it. 
This is illustrated by the case of Sta/fordshire Cattal v. Birmingham 
Canal, ^ where Lord Cranworth, in delivering his opinion to the House of 
Lords, said ; — “ The water passing from the Wolverhampton Level to 
the Atherley Junction, is not a natural, nor even an artificial, stream 
in the sense in which these words are understood in the many cases in 
which the law relating to flowing water has been considered. The water 
in this canal is not flowing water. It is water accumulated under the 
authority of the legislature in what is in fact only a tank or reservoir, 
which the respondents are bound to economise and use in a xiarticular 
manner for the convenience of the public. It never flows. It is let 
down artificially, for the convenience of persons wishing to iiass with 
boats, b^ what may be called steps, till it reaches the Atherley Level, and 
so enables the boats to pass into appellant’s canal. Tcf^uch waters none 
of the doctrines, either as to natural or artificial streams, is applicable.” 

It is necesstiry, however, to add that the existence of current alone 
does not distinguish a river from a lake. There are natural lakes in 
which there is current in the surface water flowing from a higher to a 
lower level, and discharging itself through a small outlet into a liver or 
a marsh. But the presence of such current merely does not make that 

a river which would otherwise be a lake, nor does the fact that a river 

• ^ 

broadens like a pond-like sheet between any two points give it the legal 
incidents of a lake.* • 

it is sometimes also used with respect to a fresh river or a lake, either as synonymoiiB with 
bank or as denoting that portion of the bank whi^h touches the margin of the stream at low 
water. 

* L. R., 1 H. li., 25t. Cf. Rochdale Canal v. BadcUffe, 18 Q. B., 287. 

* Cf. Mackenzie v. Banker t 3 App. Cas., 1334. • 
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Point from which a river begins. — The definition of a river for 
legal purposes is not complete unless we know exactly the point from 
which it commences, ‘and the point where it terminates. The deter- 
mination of these points, essential as it is sometimes to the adjustment 
of the rights and liabilities of riparian proprietors, is generally, from the 
very nature of the thing attended with no small dilBcult 3 \ Water 
issuing from the veins of the earth thi*ough a spring or falling from 
heaven on the surface of a liill, descends by the force of gravity into a 
rivulet or stream, which uniting oftentimes with similar streams in their 
onward course, ultimately feeds a river. Does the river or stream begin, 
and consequently do riparian rights come into existemee, from the spring- 
head, from the top of the hill, from its foot, or from any other intermediate 
point on its surface? The spring may be situated wholly within the land 
of one person, or the hill may belong exclusively to a single individual. 
Has the owner of the land within which the spring is situated, a right to 
appropriate, or otherwise prevent flowing into tlie brook, all the waters 
issuing out of the spring, or has the owner of the hill a right to divert 
the water so as to prevent its falling into a particular stream at its foot? 
These are for the most part questions of some nicety, and their solution 
really depends upon a determination in each particular case of the point 
from which the river or stream may, in legal intendment, be said to 
begin. 

A river or streara,^^ says Mr. Angell, borrowing the language used 
by Baron Martin, ill theciiseof Dmldcn v, Gimrdums of Clatioit IJnion^^ 
begins at its soi^i’cc, when it comes to the surface/^ This statement of 
the law is true'*only when the channel of the stream commences, as in 
fact it did in that case, at t he very source or spring-head for as Pollock, 
0, B., said on that occasion, if there is a natural spring tlie waters of 
which flow in a natural channel, it cannot be lawfully diverted by any 
one to the injury of the riparian proprietors. Tlie law of the case is, 
clear and undoubted. This was a natural spring, the waters of wliich had 
acqitired a natural channel from its source to the river. It is absurd to say 
that O' man might take the water of such a stream, four feet from the sur- 
face,” But the propositioji as stated by Mr. Angell is not true where the 
water, after rising to the surface through a spring, diffuses itself or trickles 
away without any defined course over, a»nd within the limits of, the land 

1 11 Ex., 027 i 23 E. J. Ex., 146. Cf. Ennor v. Bamell, 2 Giff., 410 ; 6 Jar,, X. S. 1233 ; 
:;jur., N. S. 788} Oaral v. itadyn, 15 C. D., N, S., 732. 
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of the person in which the spring is situated, even though such water, 
if suffered to remain, may afterwards flow into a natural and defined 
stream either within or without the bounds of ^lis property. For, in 
such a case, the law appears to be that the lower riparian proprietors have 
no right to the flow of water, and that the landowner is entitled to treat 
such water as a nuisance, as being prejudicial to cultivation, and to drain 
his land or get rid of the nuisance in any way he finds most con- 
venient.^ 

This view of the law was recognised in a very recent case® which 
came before the Privy Council on appeal from the Supremo Court of the 
Cape of Good Hope, where one of the questions argued -was, whether by 
the Boman-Dutch law wliich obtains in that Colony, the owner of the 
land in whicli a fountain arises and flows in a known and defined channel 
has the absolute right to dispose of the water in what way he pleases. 
Lord Blackburn in delivering the judgment of the Board, after quoting 
tlie following observation from the judgment of Sir James Colville in 
the case of Van Breda v. Silberhcme)^ : — Again their Lordships have not 
before them the particular texts in Voet u2)on which all the judges seem 
to concur in holding that, if the streams Jo rise in the appellant's land, 
he is, by the law of the Colony, entitled to do what he pleases with 
their waters. Their Lordships are not satisfied that this proposition is 
true witliout qualification ; or that by the Dutch- Roman law, as by the 
law of EngUmd^ the rights of the lower proprietor would not attach upon 
water which had once flowed beyond the appellant’s land in a known or 
definite channel, even though it had its source witlfin that land* ** — 
said : — This does not, as was truly said, amount to a decision, for the 
case was decided nj)on other grounds, but it docs amount to an expres- 
sion of a very grave doubt, whether that whicli was alleged to be tbo 
Dntch-Roinan law could be so, the English law as laid down by Lord 
Kingsdowii being so much more convenient. In this doubt, their Lord- 
ships in the present case participate.** It was in Miner v. Gilmour^^ that 


* Rawstron v. Taylor , 11 Kx., 369 ; 25 Ij. J. Rx., 33; Broadhrnt v. lla'^ahofhamj 41 Ex., 
603 ; 25 L. J., Ex. 115. In Enyior v. BanveU^ 2 Giff., 410; 6 Jiir., N. ^ 12.33, wht3ro in con- 
Bequouco of tJio close proximity of the spring to tlio bocindary of the ndjoiiiing noighbonr’s 
property, the water rising from it could not deefdy farrow, or make clear and definod, 
a cliJinnel before it reached Riich boundary, it was hold that the owner of the land in whicli tho 
spring was situated was not entitled to divert its water. 

S Commissioners of French iloelc v. HuyOf 10 App. Cas., 336. 

3 L. K., 3 P. C., (88), 99. ^ 12 Moo. P. C. C., 131. 
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Lord Kingsdown laid down the English law referred to here, and 
it was thus expressed : — “ But he ” («. e., the riparian proprietor) “ has 
no right to interrupt the regular flow of the stream, if he thereby in- 
terferes with the lawful use of the water by other proprietors and inflicts 
upon them a sensible injury.” 

Again, the proposition is not true where rain-water collecting in a 
basin formed en a hill, overflows its brinr and squanders itself on the ad- 
joining surface, though it ultimately finds its way into a brook running 
at its foot ; for in such case too the owner of the land in which the basin 
is formed has a right to drain the water from it. “ No doubt,” 
observed Baron. Alderson, in Broadhmt v. liiimsbotham,'- “ all the water 
falling from heaven and shed upon the surface of a hill, at the foot of 
which a brook runs, must, by the natural force of gravity, find its way to 
the bottom, and so into the brook ; but this does not prevent the owner 
of the land on which this water falls, from dealing with it as he may 
please and appropriating it. He cannot, it i.s true, do so if the water has 
arrived at and is flowing in some natui’al ch.anuel already formed. But 
he has a perfect right to appropriate it before it arrives at such a 
channel.’' 

It is by an examination of such ‘ frontier * instances, that the real 
foundation of most of the legal rights in this as in any other department 
of law, can be successfully discovered, and the true principle deducible 
from the examples I have cited, indeed seems to be that a river or a 
stream commences and riparian rights accrue from the point where the 
water begins to flow in a well-defined natural channel.* The correctness 
of this conclusion appears further to be corroboi’ated by the analysis of 
the basis of riparian rights, for if such basis, as I shall hereafter shew, 
be the ownership of the banks of a stream, and if bank and channel are 
correlative and interdependent, no riparian rights can arise unless tliere 
exists a natural channel. 

Point at which a river terminates.— A river terminates where it 
mingles with the sea, an arm of the sea, a lake or a marsh. It is not 
very "material to determine for legal purposes, the precise point at which 
a river terminates, for the transition from a river to a sea, a lake 
or a marsh does not in general cause any difference in the nature of 
riparian or other rights. Wherever any such difference exists, it is the 

> 11 Ex., 602 ; 25 L. J. Ex. 116. 

, 3 The Grand Junction Canal Co. v. Shutjar, L. B., 6 Ch. App., 483. 
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creatare of some special statute, and in such case, the statute itself fixes, 
for its own purposes, the boundary line between a river and the sea or 
a lake. 

Intermittent stream. — It is not necessary, however, to constitute 
a river or a stream in a legal sense, so as to annex riparian rights thereto, 
that water should flow in it continually. A stream may be ‘ intermit- 
tent,’ that is, be dried up at certain seasons of the year, and? yet riparian 
rights will attach to its water as though the stream were continual. 
But the cause of the flow of water in the stream, whether it be at 
regular or even at irregular periods, must be of a permanent character, 
such as natural floods or rainfalls, which in the ordinary csurse oE nature 
must from time to time x*ecur, and not of a temporary nature, as the 
pumping of water from a mine.^ 

Ownership of the beds of rivers. — Having thus arrived at a some- 
what accurate notion of the legal signification of a river, I shall now 
pi'oceed to consider the ownership of its bed under difiBerent systems of 
law. A stream rising from a hill or a mountain, gradually expanding 
into a river as it flows down its course, and ultimately debouching itself 
into the sea, (to take that as a typical instance of rivers generally), is 
up to a certain point tidal, that is, affected by the flux and reflux of the 
sea, and beyond it, is non-tidal. The tidal portion is generally navigable ; 
but the non-tidal portion may or may not be navigable. It may be 
navigable up to a certain point and beyond it, may be wholly non- 
navigablfe. There are, no donbt, rivers or rather small streams besides, 
which throughout their whole course are both non-tidal* and non-navig- 
able, or again, small creeks which are tidal and yet non-navigable. 

For the purpose, therefore, of presenting to you in a clear and intelli- 
gent shape the discussion relating to the ownership of the beds of rivers, 
I srhall consider such ownex’ship : — 

First, with reference to the tidal or non-tidal character of a river j and 

Secondly, with reference to its navigable or non-navigable character. 

Tidal rivers.— -Before we proceed to discuss the main question, let us 
know exactly what is meant by a tidal river, the extent of its foresfiore, 
and the boundary line between the tidal and xxoit-tidal portxons of a river. 

A tidal river may genei’ally be defined as- a river, the waters of which 
daily rise and fall with the flux anc] reflux of the sea caused by the 


’■ Dreroelt v. Sheard, 7 C. & F., 465 ; Trafford v. Rex, 8 Blog. 204. 
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phenomenon known as the tides. It follows from this definition that a 
river which discharges its waters into a lake or a marsh, unconnected 
with the sea, cannot be tidal. 

The foreshore of a tidal river is a part of its bed, and its limits are 
ascertained upon the same principle and defined in the same way as those 
of the foreshore of the sea. Its high-water mark corresponds to the 
line reached ‘ by the average of the medium high tides between the 
springs and the neaps in each quarter of a lunar revolution throughout 
the year ; and the low-water mark, to the line reached by the average of 
the medium low tides between the springs and the neaps in each quarter 
of a lunar revolution throughout the year.*^ It is important to know the 
precise extent of both the limits, because, although generally, as I shall 
shew later, the Crown in IDngland, and the Government in India, is the 
owner of the foreshore of a tidal river up to high-water mark, yet a 
subject may claim a right to it by charter, grant or prescription, and in 
that case a determination of the low-water mark which defines the 
boundary line between the property of the Crown and its subject becomes 
most material. 

Boundary line between the tidal and the non-tidal portions of a river. 

—The boundary line between the tidal and non-tidal portions of a river 


1 Aitomey~Ge7ieral v. Ghambersy 4 De G., M. & G. 20C ; 23 L. J. Mq. 662 ; 18 Jnr. 779. 

In India, the questiim regarding the precise line of high-water mark as separating the 
property of Govern ineiiL from that of a private landowner, has arisen in two eases regard 
to some lands on the foreshore of the river Ilooghly. In Oovindo Lall Seal and another v. 
The Secretary of Statj^^ A. 0. D. No. 32 of 1882 in tho High Court of Calcntta, (the judgment 
whereof is uureportod ) tho Lower Court had hold that the boundary line corresponded with tho 
level of average high water during the year, and that the height of tho average tide level in 
the river Uooghly at Calcutta was 15 09 feet above tho datura of Kidderpur Dock Sill. Tho 
High Court on appeal simply affirmed this judgment. 

In Joy Krishna Mookerjee and others v. The Secretary of StatCt A. O. D. No. 445 of 1885, 
decided on the 6th July 1886, (also uureported), it was found that daring four months in tho 
year, when tho river was in freshwater 6ood (as all tidal rivers in India are) tho water on tho 
foreshore at tho spot in suit bolow the Hue indicating the averago of the highest spring tides 
during that peried marked against a vortical bank was broast-high and that daring that 
period it was navigable not only for small boats carrying passengers or for fishing boats, but 
navigable for native boats of very cpnsiderable size, and that this line was only from eighteen 
inches to two feet above the 15*09 feet lino laid down in the previous case. Norris and 
Mjicpherson, JJ., concurring with tho lower Court, hold that the boundary lino was properly 
determined. Cf. Secretary of State for India v. Kadirihutti, I. L. R., 13 Mad. (369), 376, 
where tho Court was of opinion that in tho absence of local usage or statutory enactment, 
^tho rule laid down in Attorney -General v. Chambera ought to be followed in India. 
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has been held in the recent case of Reece v. Miller^ to depend not upon 
the presence or absence of salt water, but upon the fact whether there is 
fluctuation of water, as shown by its regular rise and* fall, under the influ- 
ence of the tide. Lord Hale says, that is called an arm of the sea where 
the sea flows and reflows, and so far only as the sea so flows and reflows ; 
so that the river Thames above Kingston and the river Severn 
above Tewksbury, &c., though there they are public rivers^ yet are not 
arms of the sea. But it seems, that although the water be fresh at high 
water, yet the denomination of an arm of the sea continues, if it flow 
and reflow as in the Thames above the bridge.”^ 

The question arose for judicial decision in England for the Erst time 
apparently in Bex v. Smith.^ It was attempted to be argued there, that 
the right of the Crown to the soil of the Thames extended no further 
than London Bridge and that the sea did not properly flow beyond the 
bridge, although there was a regular rise and fall of the river caused by 
the accumulation and pressure backwards of the fresh water. Lord 
Mansiield held that the distinction between rivers navigable and not 
navigable, and those whei'e the sea does or does not ebb and flow, was 
very ancient and that thei’e were no new facts in the case, which let in 
the distinction contended for, between the case of the tide occasioned by 
the flux of the sea water and the pressure backwards of the fresh water. 

The point up to which a tidal navigable river, and consequently the 
public right of fishery therein, extends, directly arose, however, in Reece v. 
Miller,* ’where it appeared that the water of the river Wye at the spot in 
question was not salt, and that in ordinary tides it was unaffected by 
any tidal influence, but that upon the occasion of very high tides, the rising 
of the salt water in the lower parts of the river dammed back the fresh 
water, and caused it upon those occasions to rise and fall with the flow 
and ebb of the tide. It was held that the right of the Crown and the 
public right of fishery did not extend to this part of the river. Grove, J., 

1 8 Q. B. D. 626. Tho Supreme Coiirt of the United States referring to the case of Rev v. 
Smith, 2 Dong. 441, have decided, that although the current in tho river Mississippi at New 
Orleans, may be so strong as not to be turned backwards by the tide, yet, if tho effect of the 
tide upon tho current is so great as to occasion a regular fiso and fall of tho water, it might 
properly bo said to bo within the ebb and flow of the tide. Peyroua v. Howard, 7 Pot. 324 ; 
Attomey^Qeneral v* Woods^ 108 Mass. 430 ; Lapiah v. Bangor Bank, 8 Maine, 85 j cited in 
Angell on Waterponrses (7th Ed.j § 644, note. ** 

3 Hale, de lure Maris, p. 1. c. 4 ; Hargrave’s Law Tracts, 12. 

» 2 Doug., 441. 4 8 Q. B. D. G26. 
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said : — “ The question what constitutes a tidal navigable river has been 
discussed in various cases, and in my judgment a river is not rendered 
tidal, for this purpose, at the place in question by the fact that it may be 
affected by the tide as described in this case on the occasion of unusually 
high tides, when the action of the tide is reinforced by a strong wind, 
or some such exceptional circumstance causes the tide to rise unusually 
high. In order that the river may be tidal at the spot in question, it 
may not be necessary that the water should be salt, but it seems to me 
that the spot must be one wliere the tide in the ordinary and regular 
course of things flows and reflows. There is no case which shews that 
because at exceptionally high tides some portion of the river is dammed 
up and prevented from flowing down and so rises and falls with the tide, 
that portion of the river, can be called tidal.” 

Ownership of the beds of tidal navigable rivers under English law. — 
Now to proceed to the determination of the ownership of the bed of a 
tidal navigable river. It is necessary to premise that the division of the 
bed of a river according as its waters are within or beyond the influence 
of the ebb and flow of the tide is wholly peculiar to the Common law of 
England. It is unknown to most of the continental systems of law 
deriving their jurisprudence from the Civil law. Unlike the small rivers 
in England with their short courses* which in former times were, with 
trifling exceptions, only navigable in their natural condition as far as the 
ebb and flow of the tide for any purpose useful to commerce,* the streams 
on the continent are many of them large and long and navigable to a 
great extent above tide-water, and accordingly we find, as I shall have 
occasion to point out later, that the Civil law which regulates and 
governs those countries has adopted a very different rule. 

Bracton, the earliest English authoi’ity on this question, borrowed the 
phraseology of the Institutes® in laying down the law. He said thds : 
“ All rivers and ports are public, and accordingly the right of fishing 

1 “In England, or in Groat Britian, tho chief rivers aro tho »S over n, Thames, Kent, 
Humber, and Mersey, the latter of which is about fifty and the first about throe hundred 
miles *in length ; and of this (tho Severn) about one hundred miles consists of the Bristol 
Channel. Tho world-renowed TJiames has tho diminutive proportions of two hundred miles 
and of even those lengths, not tho whole is navigable,” per Judge Woodward iu McManuA 
V. Carmichael^ 3 Iowa, 1, cited in Ilonck on Navigable Rivers, 37. 

2 Woolrych says : — “ Few of our risers, besides tho Thames and the Severn, were 
naturally navigable, but have boon made so under different Acts of Parliament.” 3 T. B., 
255, by counsel, arg. Woolrych on Waters {2nd. ed.), 40 (note (d) ), 

K S Inst. ii. 1. 1, 2, 5. 
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in a port and in rirers is common to all persons. The use of the banks 
is also public by the law of nations, as of the river itself. It is free to 
every person to moor ships there to the banks, to fasten ropes to the trees 
growing upon them, to land cargoes and other things upon them, just 
as to navigate the river itself ; but tlie property of the banks is in those 
whoso lands they adjoin ; and for the same cause the trees growing upon 
them belong to the same persons'; and this is to be understood of peren- 
nial rivers, because streams which are temporary may be property."* 
The close similarity of this language to the language of the Roman Civil 
law has induced some writers to affirm that Bracton simply stated the rule 
of the Roman Civil law upon the subject, and that he did not intend to 
lay down the rule according to the Common law. It has led others 
to theorize that in the thirteenth century the law upon this subject was 
in an undefined state, and that Bracton supplied the deficiency by borrow- 
ing from the Roman law. An intermediate position maintained is that 
at that early period the rules of the Civil law and the Common law upon 
this point were identical.* This last view, however, has ultimately 
prevailed in recent times,* and it may therefore be taken that anciently 
under the Common law, rivers and harbours were public, without 
reference to the tide. 

But Lord Hale laid down that fresh rivers, of what kind soever, 
belonged to the owners of the soil adjacent, with the right of fishing 
therein, usque filum aquae, and that the king’s right by prerogative was 
limited tio such rivers as were arms of the sea, and that that was to be 
called an arm of the sea, where the sea flowed and reflowed, and so far 
only as the sea so flowed and i-eflowed.* 

This conflict between the doctrines laid down by Bracton and 
Lord Hale respectively, is regarded by Mr. Houck as only apparent, and 
he*has, in his excellent treatise on the Law of Navigable Rivers, attempt- 

’ Sir Travers Twiss’ edition of Bracton, v. i. p. 67. “ Pnblica voro sunt omnia flnmina et 

portus. Ideoqne ius piscaiidi omnibus commune ost in portn ot in fluminibns. Hiparnm cfciam 
naus publious ost do iuro gentium, sicut ipsius fluminis. Itatiuo navoa ad cas applioare, fanes 
arboribna ibi natis religaro, onus aliquod in iis repouore, onivia liborum eat, aiont per ipaum 
fluvium navigare. Sod proprietas earum eat illornm quorum praediia adhaerout, ot oadom do 
oauB^ arborea in eiadem natae corundem sunt. Sed hoc intolligendnm oat do flnminibas peren- 
nibna, quia tomporalia poasunt ease privata.” Bracton, lib. i. o. 12. fol. 7, 8 ; also quoted in 
Bale, de Portibus Maria, p. ii. c. 7 ; Hargrave’s Law^Tracts, 83-84. 

* Per Best, J., in Blundell v. Catterall, 5 B & Aid., 268, 

• 2 Boove’s Hist, of Eiigliah Law (Srd ed.) 88, 283 ; Giiterbock’a Bracton, preface. 

^ Hale, de lure Maria, p. 1, o. 4 ; Hargrave’s Law Tracts, 12. 
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ed to reconcile it, by shoTring, as a historical fact that in Bracton’s 
days transportation of goods on the fresh water by barges and lighters 
was unknown in England, that none other than salt-water rivers were 
navigable, or rather used for navigation, and that therefore when Bracton 
spoke of rivers and ports being public, he meant navigable rivers only, 
and their ports, though as a matter of fact, navigation was in those days 
confined to salt-water rivers only ; that this accidental coincidence led 
Lord Sale, who deduced the law from the cases actually adjudicated and 
reported in the Year Books, — the facts of every one of which had 
occui’red on salt-water, — to narrow down the doctrine of the Common 
law by restridting public navigable rivers to such rivers only as were 
subject to the ebb and flow of the tide.^ 

Turning to reported cases, after those in the Year Books and which 
are mentioned in the De lure Maris, the earliest one we And is that 
of The Royal Fishery of the River Banne,^ in Ireland, in which it was held 
that “ there are two kinds of rivers, navigable and not navigable ; that 
every navigable river, so high as the sea ebbs and flows in it, is a royal river, 
and belongs to the king by virtue of his prerogative ; but in every other 
river, and in the fishery of such other river, the terre-tenants on each 
side have an interest of common right; the reason for which is, that 
so high as the sea ebbs and flows, it participates of the nature of the sea, 
and is said to be a branch of the sea so far as it flows.” 

The rule thus laid down was followed in a long, though perhaps not 
uniformly consistent, course of decisions, in England, notably amongst 
them being Butstrode v. Jlall^ Fitzivalter’ s case,* Warren v. Mathews,^ Rex 
V. Montague,* Carter v. Murcot,^ Mayor of Lynn v. Turner,* Rex v. 
Smith,* Miles v. Rosef^ Bagot v. Orr,^‘ Ball v. Herbert,^* Mayor of Colchester 
V. BrooTce^^ and Williams v. Wilcox}* 

Some discussion has taken place in England, especially amongst 
text writers, as to the true doctrine of the Common law upon this 
topic as deducible from these cases. Serjeant Woolrych and Sir John 

• • 

1 Houck on Navigable Rivers, §§ 24-44. 

8 Sir John Davies, 149. v 

* 1 Sid., 149 ; see also Com. Dig. Navigation (A), (B). 

4 1 Mod. 105 ; 3 Kcb. 242. 

• 6 Mod. 73 ; Salk. 367, approved byWilles, 0. J., in Willes, R. 205-268. 

6 4 B. & C., 698. 9 2 Doug. 441. « 3 T. R. 263. 

^ 4 Burr. 2163. 10 Taunt. 706. »• 7 Q. B. 330. 

» Oowp. 86. 11 2 Bos. & Pul. 472. 8 Ad. & El. 314. 
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Phear have contended that navigability in fact is the real and unfailing 
test to apply to ascertain whether a river is public, the flow and reflow of 
the tide being merely prima facie, though strong, evidence that a river is 
navigable. After discussing The Mayor of Lynn v. Turner, Bex v. Mon- 
tague and Miles v. Bose, Serjeant Woolrych thus concludes : — “ Public 
user for the purposes of commerce is, consequently, the most convincing 
evidence of the existence of a navigable river, and that fact being 
established, the accompanying rights of fishery, and of ownership of soil, 
&c., are easily defined And Sir John Phear observes “ it is too 
perhaps not free from doubt whether the land covered by non-tidal rivers, 
which are navigable, and by large fresh-water lakes, do'ea not by Com- 
mon law belong to the Crown.”® 

But the controversy in America, both among judges and text-writers, 
as to what is the true doctrine of the Common law has been of a 
more sei*ious and practical character. While some states have implicitly 
adopted the strict Common law rule as laid down in the De lure Maris, 
and others have accepted a modified view of it, namely, as furnishing a 
prim^ facie test, a third class of states, has openly repudiated the Com- 
mon law doctrine, and has followed the guidance of the Civil law upon 
this matter. I shall endeavour in the next lecture to give you a short 
account of the details of this controversy. 

Whatever the views of text writers in England, and the course of 
decisions in the difierent states in America, a series of modern cases 
has at last finally settled the rule of law in England. The ownership 
of the soil of all navigable rivers, as far as the tide fl6ws and reflows, 
and of all estuaries and arms of the sea, is according to that rule, vested 
prim^ facie in the Crown. As in the case of the foreshore of the sea, it 
is so vested not for any beneficial interest in the Crown itself, but as a 
tirtlstee for its subjects, collectively, and cannot be used in any way so as 
to derogate from, or interfere with, their rights of navigation and 
fishery, which are primS. facie common to all. 

It is clear from the proposition thus stated, that the.ownership of 
the Crown in England extends not to the soil of every navigable river, 
whether it be tidal or non-tidal, but is confihed only to such rivers or 
such parts of rivers as are both navigable and tidal. Navigability and 
tidality must both concur in order that.the right of the Crown and with 
it, the right of the public may attach to the soil of the bed of a river. 

1 Woolrych on Waters, (2nd ed.) 42. 2 Phear on Bights of Water, 13. ' 
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Willes, J., in submitting the opinion of the Judges to the House of 
Lords in Malcohmon v. O'Dea,^ said : — “ The soil of all navigable rivers, 
like the Shannon, so far as the tide flows and reflows, is prini& facie 
in the Crown, and the right of fishing prim^ facie in the public.” 

Lord Westbury addressing the House of Lords, in Chinn v. The Free 
Fishers of Whitstahle,* said ; — “ The bed of all navigable rivers where 
the tide flows and reflows, and of all estuaries or arms of the sea, is by 
law vested in the Crown. But this ownership of the Crown is' for the 
benefit of the subject, and cannot be used in any manner so as to dero- 
gate from, or interfere with, the right of navigation, which belongs by 
law to the subjects of the realm.” 

In Lyon v. Fishmongers' Company,^ where the question was as to 
whether a riparian owner on the banka of a tidal navigable river had a 
right of access to the water, as a private right, distinct from his right, 
as a member of the public, Lord Selborne thus expressed himself: — 
“ Upon principle, as well as upon those authoiuties, I am of opinion that 
private riparian rights may, and do, exist in a tidal navigable river. The 
most material differences between the stream above and the stream below 
the limit of the tides ai'e, that in an estuary or arm of the sea there 
exist, by the Common law public rights in respect of navigation and 
otherwise, which do not generally (in this country) exist in the non-tidal 
parts of the stream; and that the/ww^Ms or bed of the non-tidal parts 
of the stream belongs, generally to the riparian proprietors, while in the 
estuary it belongs generally to the Crown.” 

Similarly iiT Neill v. Duke of Devonshire,* Lord O’Hagan, observed: — 
“The right of the sovereign exists in every navigable river where the sea 
ebbs and flows. Every such river is a royal river, and the fishing of it 
is a royal fishery, and belongs to the Queen by her prerogative.® 

This is also the law of Scotland, for in Lord Advocate v. JTamiltdn,* 
which came before the House of Loi’ds on appeal from the Court of Ses- 
sion in Scotland, Lord St. Leonards, L. C., in delivering his opinion, 
stated : — “ With reference to the question which has been mooted as to the 
righl of the Crown to the alveus or bed of a river, it really admits of no 


* 10 H. L, 0. (593), 619. Soo also R, v. Stimpsony 32 L. J. M. 0, 208; Attomsp-Oenertil 

Y. Chamhorsy Alderson, B., 4 DoG. M. & G. 206; 23 L. J. Gli. 6G5 ; Blundell y. Catterall, 
per Bayley, J., 5 B & Aid. 304. * 8 App. Gas. fl35), 157. 

* 11 II. L. G. 192. • Sir J. Davies, 66. 

, « 1 App. Cas. (662), 682. • 1 Macq. (H. L ) 46. 
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dispute. Beyond all doubt the soil and bed of a river (we are speaking 
of navigable rivers only) belongs to the Crown 

And in the late case of Orr Ewing v. Colguhoun^ (which was a 
Scotch case too), Lord Blackburn quotes with approbation the following 
observation from the judgment of LordDeas: — “The Crown holds the 
solum of the tidal part of the river as trustee for the whole public ; but 
in the remaining portion of the river the proprietors of the banks are 
the proprietors of the solum of the river, and the right of navigation on 
the part of others requires use to found and support it;*^ and later on he 
himself observes ; — My Lords, where the property on the banks of a 
natural stream, above the flow of the tide, is in different persons, primS, 
facie, and until the contrary is shown, the boundary between their proper- 
ties is the medium filum aquae. In this respect, there is no difference 
between the law of England and Scotland.** 

It might, perhaps, be said that the cases in which the above obser- 
vations were made, did not directly raise for discussion the question, 
whetlier the ownership of the bed of a navigable river above the flow and 
reflow of the tide belongs to the Crown or not; still it must be admitted, 
that these observations of the learned Lords as well as the dictum of 
Willes, J., represent such an overwhelming consensus of judicial opinion 
of the highest order that they far outweigh in point of authority any 
direct adjudication of the point. 

The question, however, has been directly raised and decided in several 
cases in r-eceut times, and the rule of law laid down in them may thei’e- 
fore be taken as perfectly established. 

In the case of Murphy v. Ryan^^ in which an action was brought 
for trespass to a fishery in the non-tidal part of a navigable river, and 
the defeiidaut pleaded that the river was a royal river, and the right of 
fishery in the public, on demurrer to this plea, 0*Hagan, J., delivering 
the judgment of the Court, held that above the flux and reflux of the 
tide, the soil and fishing of rivers were vested pritn{i facie in the riparian 
owners, and not in the Crown and the public, and this notwithstanding 
that the river was navigable, and had been immemorially navigateu for 
commercial and other jjurposes. 

This judgment of the Court of Common Pleas in Ireland has, as 
Lord 0*Hagan observes in Neill v. Duke of Devonshire^ been followed in 


J 2 App. Oua. (839), 854. C/. likkctt t. Morris, T 4 , U. 1 U. L., Sc. 47 
2 Ir. U. i 0. L. 143. ^ 8 Ciie. (135,, 157. 

12 
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several cases^ decided in that country and has been constantly approved of 
and acted upon in England.^ 

In Hargreaves v. t)idclams^ and Mussett v. Burch,* the Court of Queen’s 
Bench in England have held that where a river above the flux and reflux 
of the tide is made navigable by an Act of Parliament, and the public is 
allowed to navigate, but the soil and the rights of the riparian owners 
remain untouched by the Act, a claim by* one of the public to fish in such 
waters cannot exist in law. 

The point was directly raised and decided in the somewhat recent 
case of Pearce v. Seotcher,^ in the Queen’s Bench Division, where a com- 
plaint was lodged agsiinst the defendant under s. 24 of 24 and 25, Viet, 
c. 9(5 for having unlawfully and wilfully fished in the navigable portion 
of the river Dee, but above the flow and reflow of the tides, where there 
was a private fishery. The Court held that there could be no public right 
of fishery in non-tidal waters, even where they were to some extent navi- 
gable. Huddleston, B., observed : — “ The distinction is clear upon the whole 
current of authorities in this country and in Ireland, that, where a river 
is navigable and tidal, the public have a right to fish therein as well as 
to navigate it; but that, where it is navigable but not tidal, no such right 
exists.” 

These authorities, therefore, fully establish the proposition that in 
England, Scotland, and Ireland the soil of a navigable river, up to the 
point where the tide of the sea flows and refiows, prima facie belongs to 
the Crown, and that above that i)oint, whether the river be navigable or 
not, the soil is presumed to belong to the riparian owners, usque medium 
filum aquae, i. e., as far as the middle thread of the stream. 

These decisions, it may be observed in passing, also involve a collateral 
proposition, to which I shall have occasion to advert again in a sub- 
sequent lecture,® that the public right of fishery is co-cxteiisive with 
the right of the Crown to the soil of the river, and that it ceases to exist 
in law beyond the point where such right of the Crown ceases : and that 

the private right of fishery, (except where such fishery is claimed under a 

• * 

1 Bloom/idd v. Johnson, Ir. B. 8 C. L. 68 1 Bristow Gormican, Ir. B., 10 Oh. 434; 'per 
WliitoHide, C. L, NexU v. Duke, of Devonshire, Ir. B., 2 Q. B., 0. P. and Ex. D. 172. 

^ M^issett V. Burch, 35 L. T. (N. S.) 48G, Cloasby, B. ; Mayor of Carlisle v. Graham, 
L. B. 4 Ex. 361; Reece v. Miller, 8 Q. B, D. G26 ; I^eill v, Duke of Devonshire, (135j, 157| 
per Lord O’Hnfjan. * 

ii L. B. 10 B. 583. Cf Hudson v. Macrae, 4 B. & S. 1585 ; 33 L. J. M. 0. 65. 

^ * 35 L. T. (N. B.) 486. 6 9 Q. B. D. 162. • Lect. XII ; infra. 
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grant from the Crown before Magna Charta) is co-extensive with the right 
of the riparian proprietors to the soil of tlie rirer, and that it ceases to 
exist below the point where the right of the Crown to the soil commences. 

Tidality, only prima facie test of navigability.— At Common law, the 
flux and reflux of the tide affords a strong prim& facie presumption 
that the river is navigable, but it does not necessarily follow, because 
the tide flows and reflows in sfny particular place, that there is a public 
navigation, although the river may be of sufficient size. The strength 
of this presumption depends upon the situation and nature of the channel. 
If it is a broad and deep channel, calculated to serve for the purposes 
of commerce, it would be natural to conclude that there has been 
public navigation ; but if it is a petty stream navigable only at certain 
periods of the tide and then only for a short time, and by very small 
boats, it is not a public navigable channel at all.^ There are many small 
tidal ci'eeks running into the estates of private owners on which a Ash- 
ing skiff or otlier very small boats may be made to float at high water, 
but they are not deemed navigable rivers. The actual user of a tidal river 
for the purposes of navigation, is the strongest evidence of its iiayigar 
bility.a 

Foundation of the ownership of the beds of tidal navigable rivers.— 

The real foundation of this ownership of the Crown in the soil of the 
bed of an estuary or of a tidal river, is, as has been dechired in the case 
of the Royal Fishery of the Jiannc, the fact that up to tlie point reached 
by the flux and reflux of the tide, a river partakes of the nature of the 
sea, or, as Lord Hale describes it, is ‘ an arm of the sea.’ This owner- 
ship, like that of the seashore, therefore, rested originally upon the old 
doctrine of the narrow seas, which, since the decision in Rey. v. Kot/n,^ 
may be regarded as wholly exploded. It must therefore now rest upon 
prescription or immemorial enjoyment by tlie Crown. 

Ownership of the foreshore of tidal navigable rivers.— The foreshore 
of tidal navigable rivers, like the foreshore of the sea, is also vested 
prima facie in the Crown, subject to the same restrictions and qualifica- 
tions as those which attach to the Crown’s ownership of the bed of'*such 
rivers, namely, the public rights of navigation and fishery.* Indeed, as 

1 Rex V. Mnntagv.e, 4 B. & C. 508; Mayor of Lynn v. Turner, 1 Cowp. 86; ililes v. Roee, 

6 Toant. 705. ” 

8 Miles V. Rose, 5 Tannfc. 705 ; Foog/if v. Winch, 2 B. & Aid. 662. S a Ex. D., aO. 

* Halo, do lure Marifi, p. 1. c. 4; Hargrave’s Law Tracts, J2, 13; Attorney -Oeneral v., 
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has been already stated, the foreshore is a part of the bed of the river. 
Olid its ownership mast consequently be governed by the same rule which 
regulates the ownership of the bed. As in the case of the foreshore of 
the sea, this ownership is also subject to a right of access by the public 
to the river 

Alienability of the bed and foreshore of tidal navigable rivers.— 

The Crown could grant to a subject any portion of the bed and fore- 
shore of a tidal navigable river, subject, of course, to the public right of 
fishery and navigation,* but since the passing of the statute* in the reign 
of Queen Anne, forbidding the alienation of Crown lands, no such grants 
can be made. It is scarcely necessary to repeat what I have already 
mentioned in the analogous case of the foreshore of the sea that, the 
Crown is still competent to make such alienations with the sanction of 
Parliament.* 

Ownership of the beds of non-tidal rivers. — I have already to some 
extent anticipated the rule of law which governs the ownership of the 
bed of a fresh-water river or stream, or of that portion of a river which, 
though it mediately discharges its waters into the sea, is yet above the 
flux and reflux of the tide ; but I recur to it here for the purpose of 
elucidating briefly the precise nature and limits of the rule. 

Lord Hale says : — “ Fresh rivers of what kind soever, do of common 
right belong to the owners of the soil adjacent ; so that the owners of 
the one side have, of common right, the propriety of the soil, and conse- 
quently the right of fishing, usque filum aquae ; and the ownefs of the 
other side the right of soil or ownership and fishing unto the filum aquae 
on their side. And if a man be owner of the land of both sides, in com- 
mon presumption he is owner of the whole river, and liath the right of 
fishing according to the extent of his land in length. With this agrees 
the common experience.” “ But special usage may alter that comuAAi 
presumption ; for one man may have the river, and others the soil ad- 

Chdtnheritf 4 De G.i M., A G. 20G ; Lowe v. Oovetff 3 B. A Ad. 863 ; Doe rlcm. 8eeb Kristo Banerjee 
V. 3 East Inuia Co., 6 Moo. Ind. App. 267; JO Moo. P. C. C, J40; Lord Advocate y. Lord 
Blantyre, 4 App. Cas. 770, 

I Supruy 58; Lyon v. Fishmonger" a Company, 1 App. Cas. G62 ; North Shore Railway Co. y. 
Fio 7 i, 14 App. Cas. 612. Cf. Attorney- General of the Straits Settlemejit v. Wemyss, 13 App. Cas. 
192. 

& Gann v. Free Fishers of Whitsiahte, 11 n. L. C. 193 ; Neill v. Duke of Devonshire, 
8 App. Cas. 135 ; Lord Advocate v. Lord Blantyre, 4 App. Cas. 770. 

1 Aline o. 7. s. 5, 4 Supra, 49—50. 
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jacenfc ; or one man may have the river and soil thereof, and another the 
free or several fishing in that river.”‘ 

In Bichett v. Morris,^ Lord Cranworth speaking with reference to a 
non-tidal stream, observes : — ■'* By the law of Scotland, as by the law of 
England, when the lands of the two conterminous proprietors are separa- 
ted from each other by a running non-tidal stream of water, each pro- 
prietor is primS, facie owner of the soil of the alveus or bed of the river, 
ad medium filnm aquae. The soil of the alveus is not the common pro- 
perty of the two proprietors, but the sliai^e of each belongs to him in 
severalty, so that if from any cause, the course of the stream should be 
permanently diverted, the proprietors on either side of the old channel 
would have a right to use the soil of the alveus, each of them up to what 
was the medium filum aquae, in the same way as they were entitled to 
the adjoining land.”® 

The rules deducible from the law laid down in the above passages 
may be shortly formulated thus : — 

(а) The ownership of the soil of the alveus or bed of a non-tidal 
stream, whether it be navigable or not, primtl, facie belongs to the ripa- 
rian proprietors on both sides, not in common, but in severalty, the 
medium filum aquae or the middle thread of the stream, being the divid- 
ing line between the shares of the two proprietors respectively. 

(б) As a corollary of this rule, if the course of such a stream be 
permanently diverted, and the old alveus or bed be left dry, each riparian 
proprietor becomes entitled to it up to the line which coincides with what 
was the middle thread of the stream. 

(c) When the lands on both banks of such a stream belong to the 
same person, the presumption of law (though rebuttable) is, that the 
ownership of the whole alveus or bed belongs to him. 

• (d) The ownership of the alveus or bed of such a stream may be 
claimed by a person who does not own land on either bank of it, though 
this is generally not the case. 

Foundation of such ownership.— The right of a riparian proprietor 
to the soil of the bed of a non-tidal river depends not upon nature) but 

1 Do luro Marie, p. 1. c. 1 ; Hargrave’s Law Tracts, 1. 

8 L. E. 1 H. L. So. (47) 67. 

3 Wisharf v. Wyllie, 1 Macq. H. L. C. 389 ; Career v. 3furcoi, 4 Burr. 2162 ; Jieff, v. InhahU 
iants of Landulph^ 1 Moo. & R. 393 ; Middleton v. Prichard, 3 Soam. (111.) E, 620; Wright v. 
Howard, 1 Sim. & Si. 203; SchultoB’ Aquatic Eights, 136; 3 Kent’s Comm. 428. 



94 KtrERS GENERALLY : TllTAL AND NON-TFDAL RIVERS. 

Oil grout or presumption of law.^ Consequently, such presumption of 
ownership is capable of being repelled by showing the express terms of a 
counter grant or by evidence of exclusive exercise of acts of user of the 
whole bed whether by the proprietor of the land on either side of the 
stream,® or by a stranger. In that case, the boundary line between the 
estates of the proprietors of the bed of the river and of the adjacent 
land respectively would seem to be the bank, as already defined. 

Construction of grants bounded by a non-tidal river.— A. grant of 
land expressed to be bounded by a non-tidal river is construed in 
general to carry the title of the grantee to the middle thread of the 
stream, unless* the language of the instrument, taken in connection 
with the surrounding circumstances,^ indicate a clear intention to the 
contrary.^ ‘‘ In my opinion,^’ says Cotton, L. J., in MicMdhwait v. Neto- 
lay Brvlge Company ^‘tho rule of construction is now well-settled, that 
where there is a conveyance of land, even altliough it is described by 
reference to a plan, and l)y colour, and by quantity, if it is said to be 
bounded on one side either by a river or by a public thoroughfare, then 
on the true construction of the instrument half the bed of t]](i river or 
half of tlie road passes, unless there is enough in the circumstances or 
enough in the expressions of tlie instrnineiit to sliew that tliat is not the in- 
tention of the parties.’’ This rule does not owe its origin to any peculiar 
doctrine of the English Common law, but is founded upon a principle 
universally applicable, namely, that it would be absurd to suppose that 
the grantor reserved to liiuiself the right to the soil ad iiiodimii filuin, 
which in the great majority of cases is useless and wholly unprofitable.® 


1 Per Lord Selborne, Lyon v. FUhmomjcrs Go., 1 App. Cas. 662. 

8 jnnea v. Williamsy 2 M. & W. 326. Of. Bristow v. Cormicatby 3 App. Cas. 641. 

5 Diike of Devonshire v. Paltinson-y 20 Q. B. 1). 263, ^ 

* Lord V. The Commissioners of Sydney, 12 Mno. P. C. C. 473 ; Plumstend Board of 
Worl’S V. Briiisk Land Go,, L. R. 10 Q. 13. 24, jiGr Blackburn, J. ; 3 Kent’s Comm. (lOLli Ed.) 
660, 564; Elphinstone and Clerk’s Intorpretation of Deeds, 180-182 ; Hunt on Boandarios (3rd 
Ed.) 3, 25; The City of Boston v. llichardson, 113 Allen, 144, 154. 

Ch. D. *133 ; Duke of Devonshire v. Putt bison, 20 Q. B. D. 263 ; Becket v. Corporation 
of Leeds, L. B. 7 Ch. App. 461 ; Marquis of Salishiry v. Great Korthern By. Co., 5 C. B. 
(N. S.) 174. Cf. Berridge v. Ward, 10 C. B. (N. S.) 400, (as to highway). Dist. Leigh v. Jack, 
6 Ex. D. 264, (where the presumption was rebutted). 

6 Lord V. The Commissioners of Syd-^rey, 12 Moo. P. C. C. 473. The soil of tho bed is 
soTnotinios, (though indeed very seldom) appropriated by the coustructiou of pillars or piers 
for the support of bridges. 

• Tho reason upon which this rule is founded is very lucidly and forcibly stated by Uoiindd, 
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BIGHT OF TOWaGB. * 

« 

Although at Common law all rivers and streams above the flow and 
reflow of the tide, are prim& facie deemed to be private, jet in England, 
mauj have become subject to the public right of ’navigation bj imme- 
morial user'^ or bj' Act of Parliament. When an Act of Parliament, 
conferring the public right of navigation in a river, does not expressly 
touch or affect the rights of the riparian proprietors to the soil of the 
alveus or bed, neither any right of property in the soil nor any right of 
fishing can bo acquired on the part of the public merely by reason of 
such navigation.^ 

A grant by the Crown of land bounded by a non-navigable creek was 
held to pass the soil of the creek ad medium filum aquae, as the 
description of the boundaries in the grant did not exclude from it that 
portion of the creek which by the general presumption of law would go 
along with the ownership of tlio land on its banks.® 

Right of towage. — The banks of all tidal navigable rivers above 
high-water mark, and the banks of all non-tidal navigable livers up to 
the edge of water, being the property of private individuals, it has 
been held in England overruling some earlier decisions and dicta to the 
coiitrary,* that the public have no Common law right to pass over them 

J., in tlio opinion dclivored by him in Back v. Squires, 22 Vt. ("184), partially (laotocl in 

Gould on Waters, § tG, (note) 3: — 

The rule itself is inainly one of policy, and one which to the unprofessional might not 
Bcem of the lirst importance ; hub it is at tho saiiio time oiio which the American Courts, 
especially, Iiavc? regarded as attended with very serioas coiisocpiences, ’when not rigidly 
adhered to; and its chief object ia, to prevent tho existence of innumerabfo strips and gores 
of land, along the margins of streams and highways, to which tho titlo, for generations, shall 
remain in abeyance, and then, upon the happening of some unexpected event, and one, conse- 
quently, not in exjjrosa terms provided for in tho titlo deeds, a bootless, almost objectless 
litigation shall spring up to vox and han’ass those, who in good faith had supposed themselves 
soi^re from such embarrassment. It is, as I understand tho law, to prevent tlin occurrenco of 
just such contingencies ;as those, that in tho Ifsading, best reasoned, and boat coiisidored eases 
upon this subject it is laid down and fully established that Courts will always extend tho 
boundaries of land deeded as oxtouding to and along tlio sides of highways and frosh-wator 
stroams, not navigable, to the middle of such streams and highways, if it canjjo done without 
manifest violence to tho words used in tho conveyance.” 

A Oi'T Ewing v. Colquhoun, 2 App. Cas. 838. 

2 Hargreaves v. JHddams, L. K. 10 Q. 11. 582 ; Mussett v. Bui'ch, .35 L. T. (N. S.) 486. 

8 Lord V. Gommissloners of Sydneg, 12 Moo. P. U. C. 473 ; Civstrley v. Lightowlcr, L. R. 
3 Eq. 279. • 

^ Young v. 1 Ed. Raym. 725; Queen v. Cluworih, 6 Mod. 163 ; Fierse v. Fauconherg^ 

1 Burr. 292 ; Ilalo, do Portibus Mtu’iSj p. 2. o. 7 ; liurgravo’s Law Tracts, 86—87. 
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for the towage* of boats, or to use them, except in cases of peril or 
emergency, for landing and embarkation, or for the mooring of vessels.* 
Any navigator who does any of these acts is liable in trespass to the 
riparian owner, who may, in the alternative, demand from him such 
charge as he likes for the use of the bank, provided he gives notice of 
it before the bank is so used.* 

The right to tow on the banks of navigable rivers, being in the 
nature of a right of way,* may be acquired by the public by grant, 
dedication, custom or prescription,® and Lord Kenyon suggested that 
small evidence of user would be sufficient before a jury to establish the 
right by custom upon grounds of public convenience.® The right may 
also be conferred on the public by statute.’ 

In all these cases, the right of the riparian owner to the soil of the 
bank remains intact unless, where the right to tow is conferred by 
statute, it is taken away thereby in express terms.® 

Drying nets on the bank. — Fishermen, as such, have no right to dry 
their nets on the bank either of a tidal or of a non-tidal river, or to use 
it for any purpose accessory to fishing, but they may acquire such right 
by prescription.® 

1 Ball V. Herbert, 3 T. R. 253. In America, tho rule varies in difForont states ; some have 
adopted ttio doctrine of the Civil law and recognise tlio right of the public to tow on th(i bankn 
of navigable rivers ; others, however, have implicitly followed tho Common law rulo. Augell 
on AVatercourscs (7th Ed.) §§ 652 — 553 ; Angcll Durfeo on Ilighwaya (3rd Ed.), §§ 74 — 75. 

2 Cf. Ibid; Williams v. Wilcois, 8 Ad. & El. 314; Bhmddl v. Catterall, 5 B, & Aid. 2fj8 ; 
Gray v. Bond, 2 Brod. & Bing. GG7 ; Gould on AVaters, § 99, and the American authorities 
cited in uotoa 1 and 2 to that section. 

^ Steamer Matjjiolia v. Marshall, 39 Miss. 109; Morgan v. Reading, 3 S. & M. 3GG ; 
Commissioners v. Withers, 29 Miss. 21, cited in Gould ou Waters, § 09, note 5. 

4 Orr-Kwing v. Colqnhoiin, 2 App. Cas. 838. 

B Swpra, note 3. C/. Winch v. Conservators of Thames, L. 11. 7 C. P. 458 ; 41 L. J. C. P. 
241 ; Badger v. 8. Y. R. Go,, 1 E. E. 347 ; Monmouth Oanal Co. v. Hill, 4 II. & N. 427 ; 
Kiiilock V. Neville, 6 M. & AV. 795; Hollis y. Goldfinch, 1 B. & C. 205; Angcll on Tide 
AVaters, 17G; Angcll on AVatcrcoursos (7th Ed.) § 551; Woolrych on AVaters (2i]d Ed.) 1G4; 
Gould on Waters, §§ 101, 104. 

^.Ball V. Herbert, 3 T. R. 253. 

7 Winch v. Conservators of the River Thames, L, R. 7 0. P. 47l ; Lee Conservancy Board y. 
Button, 12 Ch. D. 383. 

s Ibid. 

9 Gray v. Bond, 2 Brod. & Bing. 6G7 ; 5 J. B. Mooro, 527. 
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NAVIGABLE AND NON-NAVIGABLE RIVERS. 

Rcmarkfl on tlio nao of tho expreaaion ‘ non-navigablo river * — Ruloa of tbe Romau Civil law wir.li 
regard to navigable rivers, a more valaable guidcj tlian tho doetriuoa of tijo Englisli law 
ooncorning tidal rivers, in aolvirig legal (x^^^stiotis with reaijoct to rivers in India — 1. Classi- 
lioation of rivers and stream a according to tho Roman law into i)or(minM and torrenlia — 
Public rivers — Test of navigability — Navigability not an essential ingredient of a public 
river — Agri Hmitati and agri areilinii — Ownership of tho bods of rivers ^ind streams — Con- 
flicting tlioories with regard to such owiiorship — OwiiorHhi|> of the banks of rivers — 
uses to which they are subject — T 1. Doctrine of tidality not recog!ii/.o<l by the law of Prance 
— Uudor that law, rivers classified into sixch as aro navigable, Hlottablos,* or sncii .-is are 
not — A navigable or a ‘ llottable* river, what — Ownershixiof tlio bcids of navigabhj or ilm- 
tablcs * rivers — (JwiiorsLix^ of their banks — Divergent opinions as to the ownershi]) of tht^ 
beds of streams whicli aro neither navigable nor ‘ fiottablca.^ — 111. ;is t«> tho 

ownershii> of the beds of rivers more fully iTivestigated in America tlnin in any other 
country — DilTeroJjt doctrines adopted by dilTorent staters — Reasons stated by TinJge 'Jhirloy 
of Teunesso for rejecting f ho doctrine of tidality — Test of navigability — Whol liev rights 
of riparian propritdors in th(j United States are limited by tho survey lines run on the top 
of ilio bank, or wl’.ethor they extend dowJi to water’s edge — CoidlictiTig tlecisdous ns lo tho 
owiujrflhixi of tho foreshore — Div'orgerit opinions as to the ownership of tho banks of 
navigable rivtjrs — TV. In Ijidia, classilicatioii of rivors into iiavignblo rivers ami non- 
navigable strcjams alone recognised — Test of navigability — Ownership of the Ix'ils of 
navigable rivers — Dne d. Soch Krisio Banerjea v. The EaM India Company- — DisensKiou 
of otln.'ir cases bearing upon f. lie sanio question — Ownership of the bods of 'small ami 
sliallow’ rivers or non- navigablo streams — Discussion of authorities — A7 k?</. rtf/m A'rinun 
Ciunrdhry v, Mafnnyini Ih^hi — Investigation of tho foundation of tho rule rf'garding 
owuerKliip of small streams unnecessary in India — Ownorahq* of tho foreshore of a tid.al 
navigable river -Ownorslxip of the banks of uavigabh.’ rivoi'S. 

Right of towage — Right of towage according to Roman law and tho law of France, 

Ilavia^ in the preceding lecture discussed at length the law roIatiDg* 
to the ownership of the beds and banks of tidal and non-tidal riveis, 
it remains for me now to call your attention to the law reg-ardiny* the 
ownership of the be<ls and banks of navigable and non-navigablo ri/ers. 
The expression ‘ non-navigable river ^ by reason of a naiTOwer meaning 
having been assigned to tho second term in popular laiignage, as exclud- 
ing small streams, may seem somewhat incongruous, but the larger signi- 
fication which it has acquired in law •and to which I have already so 
fully adverted, renders tlio use of it, at least in legal phraseology, ]<‘ss 
open to any such objection, » 

13 
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The division or classification of rivers, according as they do or do 
not possess the character of navigability, for the purpose of determining 
the ownership of their beds, and the rights of the public as well as 
of private individuals over their waters, obtains in the jurisprudence of 
most of the states in the continents of Europe and America. The large 
rivers that traverse the countries which at one time composed the vast 
territory of the Boman Empire have a greater resemblance to the rivers 
of India than those which course through the island of Great Britain. 
Consequently rules propounded in the most matured, if ancient, legal 
system of that Empire for the solution of the manifold questions which 
arise with regard to rivers cannot fail to furnish a far more infallible 
guide in the determination of similar questions with respect to rivers in 
India than the technical and perhaps narrow doctrines of this branch of the 
Common law of England, forced in a great measure, as they undoubtedly 
were, by the smallness of her rivers, which are navigable above the tide 
by small crafts only. I shall therefore first of all turn to the Roman law. 

1. Classification of rivers according to Roman law. — A river (flumen) 
according to that law is distinguished from a stream (rivus) by its 
greater magnitude or by the reputatioii it bears among the surround- 
ing inhabitants.^ River.s (flumina) are then classified into perennia 
(permanent) i. e., rivers which flow all the year round, and torrentia, i. 
winter torrents that leave their beds dry in the summer. If a perennial 
or permanent river, which generally flows all the year round, dries up in 
any summer, it does not thereby forfeit its distinctive character." 

Public rivers, Of rivers ” says Ulpian, “ some are public, some are 
not. A public river is defined by Cassius to be one that is perennial. 
This opinion of Cassius which Celsus also corroborates, seems to he 
reasonable.^’® 

Therefore, according to this text, all perennial rivers are public rivBrs 


J Flumoii fi rivo Tnagnitudinc discernendum ust aut existimationo circumcolentinm. 
Oij». xliii. 13. 1. 1, (TTlpiaii.) 

* Item flumvauin quaedarn snnfc pcreuiiia, quaodam torrentia. perenno est qnod semper 
iliiat, torrens, id est, hymo flnens. Si tanion aliqua acstatc cxariierit, quod alioquiri percimo 
lluobiit, non idoo minus perenno ust. Dig. xliii. 12. 1. 2, (U^lpian). 

3 Fluminam quaedarn pnblica sent, quaedarn non. publicum flumen esse Cassius definit, 
quod poreniio sit : haec sontentia Cassii quam ot Golsus probat, vidotur esse probabilis. 
Dig. xliii. 13. 1. 2, (Ulpian). Tbe passage in tho Institutes: ‘flumina autem omnia et portus 
p'ublica hiuiL' (Inst. ii. 1. 1,) is op 2 )oaod to tlio above text of Ulpian as well as to the follow- 
ing cxccrpt from Mai’cian ; ‘ sod llumiua pacnc omnia et portus publica aunt ’ Dig. i. 8. I*. 1. 



I»0BI,IC J?.IVT:R3. 


09 


and the rest are private. They are said to be public, not in tlie sense 
that the ownership of the soil of their bed belongs to the public, but 
in the sense that they ai*e intended for the use of * the pixblic, or in other 
words, that they are subjected by the law to a kind of servitude in favour 
of all members of the state. 

Test of navigability. — Public rivers are then divided into such as are 
navigable and such as are not navigable.'- A river, according to that law, 
is said to be navigable if it is navigable either by boats or by rafts : 

“ Under the appellation navigium ” (a, vessel or a boat), — says Ulpian, 
“ rafts also are included, because the use of rafts is very often necessary.”* 

Navigability not essential to constitute a public rives.— This division 
of public rivers into navigable and non-navigable rivers, is made not 
for the purpose of discriminating the nature of the ownership of 
their alveus or bed, but for the purpose of determining the particular 
Interdict Avhich would be applicable to one kind of public river or the 
oihei”, the Interdict applicable to navigable rivers or to the navigable 
portion of a river, being different from the Interdict applicable to non- 
navigable rivers or to the non-navigable portion of the same river j" 
though doubtle.ss for some purposes, the same Interdict was applicable 
to both kinds of rivers.* 

Navigability has been regarded by some learned text-writers as 
forming an essential element in the constitution of a public river under 
the Roman law. But this, if I may venture to state, is ixrobably not so. 
The passages in the Digest, bearing upon this point, warrant the inference 
that non-navigable rivers® were as much public as navigable rivers, if 


• Tho following texts hoar out the position that not only navigable rivors, but also 
iioii-iiavigal)lo rivers were public under the Iloiruui biw, if they wore perennial : — ‘ ln»c 
^titovtiictnm ad ea tantum flumina publica pertinet, cjiiao sunt naviffabilia, ad <*etera non 
portinot'. Uig. xliii. 12. 1. 12, (Ulpian). ‘ Sed ot si iii lluniino publice, non tainou navigfd)ili 
bat, idem putat\ Dig. xliii. 12. 1. 18, (Ulpian). ‘ Quoniiniis ox publico tlumine duoatur a(pia, 
niliil impedit (nisi imporator aut souatus vetot), si inoclo ca atpia iu usu publico non erit : 
sod si aut navigabile est aut ex eo aliud iiavigabilo fit, non porinittitur id faooro ’. Dig. xliii, 
12. 2, (Pompouiiis). * Pertinet autoin ad f lamina publica, wive navigabilia^surit sive aou sunt. 
Dig. xliii. 13. 1. 2, (Ulpian), Of.i. Voot,;.Comm. ad Pand. lib. xliii. t. 12. §§ 12, 13; Potliier, 
Pandectac, lib. xliii.*t.^l2. art. 1. § 3. 

2 Navigii appellation©* otiam rates oontinentnr, qnia plernmquo et ratum nsns noccBSoriaiu 

est. Dig. xliii. 12. 1. 14,' (Ulpian). • 

3 Dig. xliii. 12. 1. 12, 17, 18. ^ Dig. xliii. 13. 1. 2. 

5 Tho use of tho banks of all perennial rivors being public under the Roman law there could 
be no difliculty in their making use of iiou-imvigable rivers also, c. j., by taking water. Dig. 
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tlioy were only pereJinial. (lotbofred in a note upon the passage, ‘ por- 
tinct ad lluuiiiia publica, sive navigabilia sunt, sive non sunt’’, {i. e., this 
(Interdict) applies to all public rivers, whether they be navigable or not), 
says, ‘ (lumen non fit publicum sola navigandi utilitati. Nam (lumen 
publicum esse potest, et tamen non uavigabile ’, (i. c., rivers do not 
become public merely by reason of their suitability for navigation. 
Because, a river may be public even though it be not navigable) . 
Of course, such Interdicts as are intended for the protection of the 
public right of navigation, can apply only to such public rivers as are, 
in fact, navigable, and as far as they are so navigable.® Interdicts which 
are intended for-the preservation of the banks of rivers, for the mainte- 
nance of the flow of (heir water without diminution or diversioji, or for 
the removal of obstructions from their channel, apply to all rivers whe- 
ther (hey are navigable or not.® There were some Interdicts which were 
specially applicable to nou-mivigable public rivers.* 

It is also evident from what I have already said, that under the 
Koman law tlie flux and reflux of the tides of the sea formed no factor 
whatever iu determining the rights of the public or of the riparian 
owners with regard to rivers gcuci'ally. 

Agri limitati and agri arcifinii. — Under the Eoman law, lauds were 
divided into two principal classes, agri limitati, i. e., limited lands, and 
agri arcifinii, i. p., ‘ arcifinious ’ lands. Lands obtained generally by con- 
quest and distributed amongst the soldiery', or granted to private individuals 
by the slate, as comprised within certain defined limits or boundaries, such 
as roads or pathsi w'ere called agri limitati, an appellation given to them 
because they were enclosed by certain artificial limits; whereas all lands 
bounded by natural limits such as rivei's, woods or mountains, were 
called agri arcifinii,® because, according to Varro, these natural objects 

xliii. 12. 2), or by fisliiug, (‘ius pisoamli omnibus cornmuno oat in portubiis ilamiiiibusque’. 
lust. ii. 1. 1.) 

1 Dig. .\liii. 13. 1. 2. 3 ])ig, xliii. 13. 

2 Dig. xliii. 14. ^ Dig. xliii. 12. 1. 12, 18. 

j\;.,or Jisaignalua or iiasignod land was inorely a spocioB of ager limitatns. Land givon hy 
a oortaiu luoasiuo only, as by st> ninny ncros, was known by tho special term agor assignatns, 
(Jroti'is, do Iiir. Doll. et. Pac. lib. ii. c. 3. § 16; Vimuus, Comm, ad lust., lib. ii. t. 1. text. Do 
alUivione. 

^ Dig. xli. 1. 16 ; Grofcius, do Inr. Bqll. ct Pao. lib. ii. c. 3. § 16, and Barboyrao’s notes 
tboroto. Arcifitiins, scilicet, qni non alinm doom ca parte habot qnam naturalom, id est, ipsnm 
fltimon. Ager lirnitatn.s dictus fait agor ex bostibns captas, ot doinde & populo vol Principo 
pv£vati.s ita possidoudus datus, ut certis limitibas sive dnibus ius possessoris oircamscriberotur. 
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aliP served as ^ fines arceudis hostibus idoneos/ i. e.y boundaries fit to keep 
the enemies out.^ 

Ownership of the beds of rivers and streams.— ownersliip of the 
alvei or bods of private rivers belonged to them throngli whose land 
they flowed. The ownership of the alvei or beds of public rivers which 
flowed through agri liinitati or limited lands, belonged not to tlie pro- 
prietors of such lands but to the state,® because the very nature of the 
grants under which they held forbade any presumption of ownership 
in their favour. But if such a river ran between agri arcifinii or 
^ arcifinious ’ lands, then, whether the river was navigable or not, the 
ownership of its alveus or bed, after it became dry, brlonged to the 
proprietors of lands on its adjacent banks. If,*' says Pomjmnins 
quoting Celsus the younger on the bank of a river which is adjacent to 
my land, a tree grows, it is mine, because the soil itself is my private 
(property), although the use of it is considered to belong to the public. 
So too the bed, when it becomes dry, becomes the property of those 
nearest to it, because the public no longer use it.’’^ 

But with regard to the ownership of the alveus or bod of a public 
river running through ^ arcifiiiious * lands, when such alveus or bed 
remains covered by water, rival theories have been in existence. The 
eai’lier commentators and interpreters of the Koman law maintained 
that, in legal contemplation the bed was always the property of the 
riparian owners, whether water flowed over it or not, subject, of course, 
in the former case to the right of the public to use the river or its water 
for certain purposes."* The modern expositors, however,* affirm that the 


Limifcafcia agris similes sunt, (^ui corta mcxisnra coinprohonduiitur. Vinnins, Comm, ad Inst,, 
lib. ii, t. 1. text. De alluviorio. 

^ Iloinoccius apparoiiMy uses the term ager adsigrmius with regard to that description of land 
to wliich Grotiiis and Viiiiiius aj)ply tho term agor limitatus. 

Votoros Komani agros dividebant in nrcifiuios, limitatos ot mlsigimtos. Arcifinii sant, 
qui non alios habont fines, qiiam natnraleSj vcluti inontes, fliimina &c. : linjitati, qui ad cortam 
mensuram possidontnr ; adsigiiati, qui per extrcinit.atom niensurao comprehendantur. ICoiuo- 
ocius, Rocit. lur. § 358. 

1 Grotins, do lur. Bell, et Pao., lib. ii. c. 3, § 1(1. ^ 

8 Ut Bcirotnr, qnod extra liosce fines osset, id publicum mauoro. Vinnius, Comm, ad Inst., 
lib. ii. t. 1 text. Do alluviono. 

3 Celsus fiUus, si in ripa flnminis, quae socunduip agrum’moum sit, arbor nata sit, mcam 
esse ait, quia solum ipsum mcmm privatum est, usus autora eius, publicus intolligitur. et ideo 
cum exsiccat us osset alveus, proximoriim tit, quia iam populas eo non utitur. Dig. xli. 1. 30. 1. 

^ Grotius, do lur. Bell, et Vac., lib. ii. c. 8. § 8 ; J Voct. Ub. i. t. 8, § 0 : Vinnius, Comm, 
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bed of a public river, so long as it remains covered by water, was by that 
law, considered as res nullius, or no man’s property.* The sources do not 
furnish us with any direct or positive text decisive of the question, nor is it 
at all possible from the materials contained in them to deduce any coherent 
theory, such as will harmonise with the somewhat peculiar, unsymtnetrical 
and, in some respects, even illogical, doctrines of the Roman law with 
respect to alluvion, islands springing up in a river, and dereliction of 
a river-bed. If, on the one hand, as the adherents of the former opinion 
chiefly argue, the bed of a public river is res nullius, then islands and 
derelict beds should, reasoning in accordance with the theory of the 
Roman jurists ' with regard to occupancy, be held to belong to the first 
occupant, and not to the riparian proprietors. But this would, doubtless 
be opposed to the acknowledged doctrines of the Roman law, which, as I 
shall show hereafter, assigned the ownership of islands and derelict beds 
to the owners of lands on the adjacent banks. If, on the other hand, as 
the supporters of the latter theory contend, the bed is the property of the 
riparian owners, then it ought always to remain as such, whether it be 
covered by water or not, and it is wholly superfluous to resort to the pecu- 
liar doctrine of alluvion, — the acquisition of ownership in lauds added by 
gradual and imperceptible accession, — ^to account for the ownership of a 
portion of the bed of a river adjacent to the bank when the water retires 
from it in consequence of a deposit of soil thereon. Nor, on that assump- 
tion, does there seem to be any foundation in justice for the doctrine of 
avulsion ; for why should soil, violently severed from one’s land and de- 
posited over a bite belonging to another, belong to the former, by reason 
of such violent severance alone, and the latter be thus deprived, not on ac- 
count of any fault of his own, of the ownership of the site which ex hypo- 
thesi belongs to him I may add that the advocates of the first theory also 


Iiisfc., lib. ii. i:. 1. texL Do nsii et propriotatc riparnm ; Do insnbi, (‘ non aliain biiius 
acquisitioiiitf rationam osso iirbitror, quam quod insula alvei pars fit, alveus pai's censoatur 
viciuorutn praediorum '). 

A C Moyle, Imp. lust. Inst. 190 (note to § 19), whieli profosaodly embodies the rosnlt of the 
latest German rosoarclios in Homan law. Markby’a Eloments of Law (3rd od.), 238. § 493, which 
also is apparently based upon the German antborities. 

8 Tt is this incongruonce in the doctrines of the Homan law with regard to alluvion that 
called forth from Grotius and Puffondorf (jhe remark that they are founded not so much on 
natural law, which they profess to bo, as on the positive usages or ordinances of particular 
nations. Grotius, do lor. Boll, ot Pap. lib. ii. c, 8. §8; Poffeudorf, do lur. Nat. ot Gent, 
dib. iv. c. 7. § 11. 
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roly, in proof of their position, upon the further fact that, under the Roman 
law riparian proprietors were competent to erect works even in the bed of 
a public river for the protection of the banka or of the adjoiningf lands, 
provided they did not thereby interfere with the navigation of the river 
by the public, deflect the course of the stream, or otherwise cause any 
injury to the rights of the upper and the lower riparian proprietors.^ 
Ownership of the banks of rivers. — The ownership of the banks of 
rivers according to tlie Roman law belonged to the proprietors of the 
adjoining lands, subject however to the use of the public for navigation 
and other purposes. The rule is thus laid down in the Institutes : — 

“ Again the public use of the banks of a river, as of» tlie river itself, 
is part of the law of nations ; consequently, every one is entitled to bring 
his vessel to the bank, and fasten cables to the trees growing there, and 
use it as a resting place for the cargo, as freely as he may navigate the 
river itself. But the ownei’ship of the bank is in the owner of the ad- 
joining land, and consequently so too is the ownership of the trees which 
grow upon it.”* 

A comparison of the above passage with that relating to the public 
use of the seashore* under Roman law shows, that according to that law, 
the public had no right to use the banks of a river for the purpose of 
drying their nets and hauling them up from the river.* 

II. Doctrine of tidality not recognised by French law.T— Turning 
next to the law of France, one seeks in vain to discover in it any trace 
of that • doctrine which presumes the ownership of the bed of the river 
to be vested in the Crown or in the subject, according as* it is or is not 
within the Ilux and reflux of the tide. The legal system of that country 
built upon the substructiire of the Roman jurispradonce, supplemented 
and slightly modified by the customary laws of the provinces and ulti- 
mately consolidated, re-modellod and partially reconstructed by the 
Code Napoleon, could hardly receive into its edifice a doctrine so utterly 
repugnant to its framework and style. 

Classification of rivers according to French law.— The Code Civil 

• « 

A * Quomiiins illi in flumino publico ripavo cius opus facero ripac aj^riVe qui circa ripam ost 
tuendi causa liccat, clinri no ob id navigatio deterior fiat Dig. .vliii, 15. 1, (Ulpiau). C/. 
J, Voet, ComiD. ud Paud. lib. i. t. 8. § 9. 

8 2 Moyle, Imp. Inst. 36 ; Inst. ii. 1. 3, 4; Dig. i. 8. 5. 

Inst. ii. 1. 5 ; supm^ '\0. Cf, Dig. i. 8. 5. ‘ reti.'i siccaro ct cx mare rodaccrcs * (GainB). 

i Mor dooB iho law of Franco allow sucli a liberty to lisbormeu. Siioy, Los Guiles Auuutes, 
V. 1, § G50, uotc (no, 17.) ^ 
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contains no separate article classifying rivers and streams according as 
they are navigable, ‘ flottables ’ or not, but various provisions are laid 
down therein by which the rights of the state, the public and of the 
riparian proprietors respectively with regard to rivers and streams are 
disci’irainated and regulated according as such rivers and streams ai’O 
navigable, ‘ flottables ’ or not.* It may therefore be safely stated that all 
rivers and streams according to that law are distinguished into such as 
are navijiable or ‘ flottables ’ and such as are not. The Code contains 
no deflnition of a navigable or ‘flottable’ river, but there have been 
judicial decisions in France by which the precise siguifleations of those 
words have been to some extent determined. 

Test of navigability. — A river is said to be navigable or ‘flottable’ 
when it is navigable for boats, flats and rafts. A river which floats logs 
only, and is incapable of floating boats or rafts laden with articles of 
merchandise, does not come under the denomination of a ‘ flottable ’ 
river;® nor does a river fall within the category of a navigable or 
* flottable ’ river, merely because the dwellers on its banks employ some 
means of navigation for the purpose of crossing it.® In short, it is the 
possibility of the use of the river for transport in some pnictical and pro- 
fitable way, which forms the real test of navigability under that law.* 
The navigability of a river, is, in France, determined by the administra- 
tive authority. 

Ownership of the beds of navigable or ' flottables’ rivers.— The beds 
of rivers' and streams which are navigable or ‘ flottables ’ in the above 
sense, are under that law considered as dependencies on the public domain, 
tliat is to say, as the property of the state.® 

Ownership of the banks of rivers — The ownership of the banks of 
rivers whether navigable or ‘ flottables ’ or not, belongs to the owners 
of the adjacent lauds and the limit which separates the bed from the 
bank, that is to say, tlio public domain from the property of the ripaidan 

1 Cf. CimIc Civil, §§ 538, S-K;, G-W, .'ifiO, 561, 563, 5(53. 

2 Siroy, Los C(kU?h AuTMjioy, v. 1. § 03S, noto (nos. 15, 10). 

Joid. noto (no. .16). 

^ It was BO liolfl Ijy llio .Tudiojfil Ooinmittoti of Uio Privy Council in Bell v. Corporation of 
5 Api>. Cas. 81, on appeal from a juilgmeui of tlio Court of Qvioeids Bench for the 
])Vovincc of QuoIk-c, in Canada, wlicre ilio old French law in-cvails. Tlio opinion wfis hascai 
solely on the Fivnch authoritios. It is worthy of note tliut at the locus in quo the J’ivi^r was 
LidaJ, and yet Llic Courts doeincd ii. necessary to decide wdiothor it was iiiivi'^uhJc or ‘ Uottablc * 
or no! . 

• iSir;.'', , Lf;^ C'-)des Anuoles, v. 1. § 538. 
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ovpners, is fixed at the point whicli the highest water in the normal condi- 
tion of the river or stream reaches, and above which the water com- 
juences to overflow.^ It is the admiuisfcrativ'e authority alone, to the 
exclusion of the judicial, to which appertains the province of determining 
the extent and the limits of the beds of navigable rivers or streams * 

Ownership of the beds of streams neither navigable nor ‘ f[ottables^ 
— The question relating to tlie ownership of the beds of streains which 
are neither navigable nor flottables/ lias been the subject of much con- 
troversy and of no less conflicting opinions in TTrance. There appear to 
be three systems in competition. According to one, the small streams or 
watercourses neither navigable nor ‘flotiablos,^ are like the* navigable or 
‘flottables’ rivers, the property of the state. This opinion is advocated 
by Merlin, Proudhon, Royer-Collard, and a few others, and also counten- 
anced by some judicial decisions.^ A second system is supported by 
other text-writers in much greater number, who on the contrary maintain 
that, the small streams and watercourses, neither navigable nor ‘ flott- 
ables,’ are the property of the riparian owners. Of these, il; is suflicieiitto 
mention the names of Vaudoro, Toulliei% Pardessns, Davieland Troplong, 
though there are several others besides, wlio equally entertain the same 
opinion. This too is sustained by various judicial decisions.* Between 
these two systems is interposed a third, which assigns the ownership of the 
beds of non-uavigable streams to the riparian owners, (the flowing water 
not being the i)roperty of any one), subject, so long as tliey are covered with 
water, to*certaia servitudes in favour of the public. This is maintained 
by Devillencuve, Carrette, Comte, Tardif, Cohen, and Dufdur.^ 

Under the system which assorts the right of the riparian proprietors 
to the beds of noii-navigable streams and watercourses, the bed is declar- 
ed to belong to them in common, pro indiviso, and not in severalty, each 
up to the central line of the stream. Bat this community of interest 
does not prevent rules being made for the distribution of the water 
among the riparian proj)rietors.® 

1 Siroy, Los Codos Anuotos, v. 1. § 538 notio (no. 22.) Tb has, howovor, b%;n laid ddwii in 
Roiion tliat this liniit is dotormiiid by tlio line reaoliod by tlio^ water wnou it is at its mouri 
level. Ihid.y note (no. 21). 

2 Ibid., § 538 note (no. 23.) 

8 Ihid.j § 638 not<5 (nos. 2G, 29.) 

4» Ibid., § 538 note (nos. 27, 30.) 

8 Ibid., § 538 note (no. 28.) 

8 Jhid,, § 538 note (no. 32.) 
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Under the feudal system as it prevailed in France, the pro- 
perty in small streams belonged to the ancient seigneurs. The laws 
by which that system has been abolished, have not at all interfered 
with the grants made before such abolition, nor have tliey invalidated the 
onerous titles created by the ancient seii^neiivs in watei’-courses situated in 
their seigrieuries.^ It is evident from this that, in France a subject 
cannot claim the ownership of the bed or of the soil between high and 
low-water mark of a navigable or ^ flottable ^ river under a grant from the 
state, unless it had been obtained before the abolition of the feudal 
system. 

III. Ownership of the beds of rivers under the American law.— The 

subject has undergone a far more thorough, comprehensive and searching 
investigation in America than in any other country. The abundance of 
rivers of every description from the grand and magnificent Mississippi to 
the comparatively unimportant streams in the New England States, the 
birth of opulent cities, the rapid growth of inter-state commerce, the 
daily increasing development of agricultural and manufacturing indus- 
tries, and the vast accumulation of wealth generally, have all con- 
tributed to raise up before the courts of that country a variety of 
questions relating to the rights of the public and of private individuals 
in rivers both below and above the tide, which however depend, more 
or less, for their ultimate solution upon the determination of the owner- 
ship of the soil of the bed of such rivers as well as of their bants. 
Originally borrowing their jurisprudence from the doctrines of the 
Common law of England, the various states in America were primS, 
facie bound to adhere to the Common law definition of rivers, and 
accordingly such states as Now Jersey, Delaware, Maryland, Georgia, 
Massachusetts, New Hampshire, Connecticut, Maine, Virginia, Ohio, 
Udiann, Vermont, Kentucky* and Illinois, where the rivers are com- 

1 Siroy, Los Codos Amiotoa, v. 1, § 538, note (no. 33). 

2 In Berry v. Smytler^ 3 Hush, 26G, (decided in Kentucky and cited in a note to § 62 
of Gould on Waters), W’^illiams, J., siif^cstcd now reasons for the distinction drawn between 
the titles to the beds of fresh and salt-water rivers rcispcctivcdy. ITo said ; — ‘‘ So long as 
the ocean keeps its bcil, nnd uatnro’s present frame shall continno to exist, there will always 
bo water up to the ooeaji’s level in all those chalinels wl)oro the tide ebbs and flows, and this 
not dependent upon tlio water falling in rain ; therefore, tliesn channels are filled to ocean’s 
level twice every twenty -four hours, and. are constantly and uniformly navigable. Their navi- 
gability docs not depend upon a season more or loss rainy, but on the constant, unvarying laws 
of nature and will remain as surely navigable as tho sea itself. Though not so deep, their 

^surface level is the same ; hence, without violeuce of oxproasiou or idea, they are called arms 
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paratively small and unimportant, have laid down the rule of tidality 
as determining the ownership of the bed of a^river and the right of 
fishing in its waters ; on the other hand, Pennsylvania, North Caro- 
lina, Iowa, Missouri, Teiinesse, Alabama and one or two other states, 
where the rivers are navigable for several hundreds of miles above the 
reach of the tides and upon whose broad expanse an almost oceanic 
commerce is carried on, have liberated themselves from the trammels of 
the Common law, and laid down navigability in fact as the only rational 
test of navigability in law, and as determining their amenability to the 
Admiralty jurisdiction, and the proprietorship of the beds and banks of 
such rivers. 

J udge Turley of Tennesse has adduced most excellent reasons for 
rejecting the doctrine of tidality in countries where the rivers are large 
and navigable far above the tide. All laws,’^ ho observes, “ are, or 
ought to be, an adaptation of principles of action to the state and condi- 
tion of a country, and to hs moral and social position. There are many 
rules of action recognised in England as suitable, which it would be folly 
in the extreme, in countries differently located, to recognise as law and, 
in our opinion, this distinction between rivers ‘navigable^ and not ^ navi- 
gable,’ causing it to depend upon the ebbing and flowing of the tide, is 
one of them. The insular position of Great Britain, the short courses of 
her rivers and the well known fact that there are none of them navigable 
above tide water but for very small crafts, Avell warrants the distinction 
there drawn by the Common law. But very different is the situation of 
the contiijontal powers of Europe in this particular. Tli’oir streams are 
many of them largo and long and navigable to a great extent above tide 
water; and acajordingly wo find that the Civil law which regulates and 
governs these countries, has adopted a very different rulc.”‘^ 


of tlio sea. J3at ifc is difilercrifc with all tho ^rcat rivers of the oiutli above title water. 
Tbesc are depcialorit Tor their supply fi’om tho clouils.” 

1 (lorild on Waters, §§ 50-75 ; Angcdl on Watercourses (7th od.), §5 540-5=1 1) ; Houck on 
Navigable Rivers, §§ 50-120 ; Aiigell on Titlo Waters, 38, 76; Hall on the St..ishore (2fid od.), 
3 (note f). • 

^ Elder V. Burrufft 6 Tfiiinph. (Term.) 366, cited in Angoll on WaLorcoiu'sea (7th ed.), § 549. 
Cf. Barnet/ v. The Cit\j of Keokuk. Su^). Ct. 17. S. Oct. T, 1876, 4 (.V'ntr. Law Jourii. 491, 49 i; 
D4 U. S. 324, (cited in a nolo to the samo section) >^ierc Uradloy, J-, said Tho confusion of 
navigable with tide water, found in tlio muniimonts of tho Common law, long prevailed iu 
this eonntry, notwithstanding the broad differences existing between the o.xtout and topo- 
graphy of tho Jiritiali Island, and that of the American Continent. It had tho iiitlueneo fot 
two generations of excluding the Admiralty jurisdiction from our great rivers and inland seas. 
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Test of navigability- — In America, rivers are said to be navigable in 
fact (in so far as that ^quality is regarded as a criterion for determining 
the ownership of tlieir bed), when they are used or are susceptible of 
being used in their ordinary condition as liigl»ways for commerce, over 
which trade and travel are or may be conducted in the customary modes 
of trade and travel on water. 

Mr Houck’s opinion as to the survey lines run on the top of the banks 
being the limits of estates — Closely allied to the main topic under discus- 
sion is the point arising out of the system of surveys and grants of public 
lands under the laws of the United States, which it will be convenient to 
notice now. It has an important bearing upon certain theories advanced 
by tlie learned antlior of ‘‘ The Law of Navigable Rivers ’’ with regard to 
the law of alluvion, which I shall have occasion to notice and comment 
upon in a subsequent lecture.^ In an argument certainly remarkable 
for much plausibility and research, he has contended^ that the lines run 
by the United States surveyors along the top of the river banks are lines of 
boundary, tliat the properties of the adjoining landowners are limited by 
such mathematical lines, and, when these cannot be found, by the top of 
the bank, that being the great huidinark. But more recent decisions* in 
America have, howewer, settled that sucli lines are nt>t lines of boundary 
at all ; that, notwithstanding such lines, the properties of the adjacent 
landowners extend as far as tiie edge of the water, tlius giving them 
the benefit of river frojitage and with it the riglit of access to the river, 
and the other incidents of riparian proprietorship as to accretion and the 
use of the water. 

A system of survey and lliak measurements and the so-called 
Dearah surveys, which have been hchl by Government in tliis country, 
and which in their method, thongli not in tlieir object, are probably 
analogous to the surveys of the United Slates, may possibly give rise to a 
similar question here; and if it does occur, it will, I apprehend, have to 
be decided in the same way in wliich it has been done in America. The 
question was raised before the Privy Council in Noqendra Chandra Gliose 
V. Mahomed Esojj^^ but tlieir Lordships expressed no opinion upon it. 

And under the like inlliitijico it laid the fuuudfition iu many statOH of doctrines with regard to 
ownershi]) of the soil in navigable Waters above tide-wator, at variance with sound principles of 
pablic policy.’* 

t The Daniel Ball^ 10 Wall. 557, cited ui Angoll on Water conrsos (7th od.), § 543. 

8 Infra, Lect. VI. 8 Llonck on Navigable Rivers, §§ 250-200. 

* A Uailrond Co, Y. Scharmeirj 7 Wall. 272 ; Barney v. KeA>kuhf 94 IT. S. 324, cited in § 76 of 
Gotild oil Waters. & 10 B. L. ii., 400 i 18 Suth. W. it., 113. 
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To return : It follows, of course, from what has been already stated 
that, in those states which liave adopted the Common law doctrine in its 
entirety, the soil of the beds of rivers beyond tJie influence of the tide, 
belongs to the adjacent proprietors usque medium filum aquae ; and that 
in those states where navigability in fact has been adopted as the test of 
navigability in law, the soil of the beds of rivers above the point where 
navigability ceases, likewise belongs to the adjacent proprietors usque 
medium filum aquae. 

Ownership of the foreshore and banks — But the question to whom 
belongs the soil between high and low-water mark, is one upon which 
there has not been a concurrence of opinion in the courts of the different 
states. In those states where the Coininon law doctrine has been ac- 
cepted, the soil of the foreshore has, of course, been held to belong to 
the state, and the lands of riparian proprietors, to terminate with the line 
of ordinary high- water mark. But of those states which have repu- 
diated the Common law doctrine, some have adopted the rule that the 
rights of the adjacent proprietors extend up to the ordinary high-water 
mark; while otluTs have laid down that such rights extend down 
to the or<linary low-water mark; the result being, that some states 
have reserved to theniselv(3s the right to the soil of the foreshore, whilo 
others have conceded that right to the adjacent landowners,^ 

Similar divei’sity of oj)inion has prevailed with regard to the owner- 
ship of the banks of navigable rivers above the flow and reflow of the 
tides. In some of the states, the right of the adjacent owners to the 
banks has been regarded as being so absolute and capable of such exclu- 
sive appropriation by them as to be entirely free from those servitudes in 
favour of the public that are incidental for the purposes of navigation ; 
while ill others, and these are apparently more numerous than the former, 
the banks, thougli regarded as being* the private property of the adjacent 
owners, have yet been held to be subject to sucJi servitudes.* 

IV. Classification of rivers according to Anglo-Indian law.— Lastly, 

I shall discuss the law of India regarding the topics 1 have just touched 
upon. Bengal Regulation, XI of 1825, wldch has force almost through- 
out India except tlie Presidencies of Madra-j and Bombay, was passed 
for the purpose of declaring the rules to be observed in determining 
claims to lands gained by alluvion or by dereliction of a river or the sea. 
Section 4, clause 3, enacts : — 

When a chur or island may be thrown up in a large navigable river 
1 Supra, 107, note 1, a Ibid, 
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(the bed of which is not the property of an individual), or in the sea, and 
the channel of the river, or sea, between such island and the shore may 
not be fordable, it shall, according to established usage, be at the disposal 
of Government &c/* 

And clause 4 of the same section provides : — 

“ In small and shallow rivers, the beds of which, with the julkur (or)^ 
right of fishery, may have been heretofore recognised as the property of 
individuals, any sandbank, or chur, that may be thrown up, shall, as 
hitherto, belong to the proprietor of the bed of the river, &c.” 

It is evident from the language of these two clauses that, the Indian 
legislature, in declaring the rules for the determination of the ownership 
of churs or islands or sandbanks that might be formed or thrown up in 
rivers, classified or divided rivers according as they are ^ large navi- 
gable rivers ’ or ‘ small and shallow rivers.* None of the several provisions 
of the Regulation make any mention of the presence or absence of the 
tide of the sea as in any way determining or affecting the rights of the 
Government or of private individuals to the beds of rivers or to alluvial 
or insular formations in them. Indeed, the exj)rcssion ^ tide * does not 
even occur in the Regulation. 

It is to be observed also that, the expression ‘ small * in clause 4 has 
manifestly been used in contradistinction to the expression ^ large * in 
clause 3 ; and that the expression ^ shallow* in clause 4 has hoeu used in 
contradistinction to the expression ‘ navigable * in clause 3. A river 
may be small and yet ina)" be navigable ; consequently, ‘ small * refers 
to the breadth of a river, and ‘ shallow * to its deptli and presumably to 
its non-navigability. 

Test of navigability. — A river has been held to be navigable when it 
allows of the passage of boats at all seasons of the year, although in the 
Lot and cold seasons the water may not be very deep.* 

Clause 3 of section 4, points to the further, though perhaps not 
conclusive, inference that the bed of a large and navigable river is primA 
facie the property of Government, and that possibly it may also become 
the pibperty of a private individual.® By parity of reasoning, the in- 

* Tho word ‘ or * is (ivitlciitly omitted by mistake. It is in Mr. J. U. Harrington’s 
draft of Ueng. Kog. XI of 1825 : Markby’s Lect. on Iiidi.an Law, 515. 

* Chnmlrr J(dt?ah V. En7/i Chnnder MooJherjaa, 15 W. 11., 212; Mohinj/ Mnliun Daas 

▼. Khaja AhaanuolUfh, 17 Sutli. VV. U., 73, (a river cannot bo considered as a “large navigable 
river” within tho terms of the section, merely beeanso it is unfordablo). 

• 8 Jv.rjdi^di Chuiidfv hiitwas y. Chowdhrtj Zahooritl Hiiq, 24 {Sath. W. li., 317; Mohiny 

Mohun Dass y, Khajuh Ahtiunoull'ih, 17 Satb. W. 11., 73. 
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ference dediicible from clause 4 of the same section, is that the ownership 
of the bed of a small and shallow river generally belongs to private 
individuals. 

The language of section 5 of the Regulation also suggests the 
same conclusion by implication. It says : — 

“Nothing in this Regulation shall be construed to justify any en- 
croachments by individuals, on the beds or channels of navigable 
rivers &c.” 

If the beds of navigable rivers had been the property of private 
individuals, encroachments made by them upon such beds would not 
Lave been declared as unjustifiable. 

Accordingly, the Privy Council, in Doe deni. SecJy Kristo Banerjee and 
others v. The East India held that the East India Company, as re- 
presenting the Indian Government, had a freehold in the beds of 
navigable rivers in India.® It may be noted, that though the river, in 
point of fact, was also tidal in the locality in question, yet that circum- 
stance did in no way affect their Lordship^s judgment. 

Although, therefore, one should have expected that the rule was 
fully established, yet we find that in Gureeh Hiissem Chowdry v. Lamh^ 
the Judges of the Calcutta Sudder Dewani Adawlat used expressions 

1 6 Moo. Ind. App., 2G7 ; 10 Moo. P. C. 0. 110. 

2 III Nohin Kiahore Roy v. Joycsh Perahad Omyooly, (G B. L. H. 3*13 ; 14 Sutli. W. R., 352), 

Norman, J., sf-ates Iho iiropoaitfuu in a difforenfc form : ** So long: as it-, a. <?., the 

bofl of ji fiavigablo rivor, — “ is wrishcil by the ordinary flow of the tide at a season when the 
river is not Hooded, I think that it remains pnblici inris, or, if vc.etted^iii any one, that it ia 
vested in tho Crown ; not under llognlation XI of J825, and fur niero fiscal pnrposoB, but aa 
representing, and ns it were a ‘ trustee for Urn public.* That land in this condition is not 
subject to private rights of ownership is universal !y recognised, and it might bo most dotri- 
jncntal to tho interests of navigation if it were otborwiso ’* The question raised in that case 
was as to the ownership of certain .allavial formations (in the bed of a tidal navigable river), 
wJiich had not attained snilicieut lioiglit so as to bo above tho lovol of tho ordinai*y high- 
water mark. 

But in Lopfiz v. Muddwi Moliuyi Thakoor, (13 Moo. Ind. App , 4G7 ; 5 B. L. R., 621 ; 14 
Suth. W R., (P. 0.) 11,) the bed of a navigable rivor, where it is not the propt^rty of any 
private individual, has boon described by tho J’rivy Uouncil na being ‘ public territory ’ or 
• public domain .* In Kctcrm'rU^ Siny v. lliralal Seal, (12 Myo. Ind. App., 130 j 2 B. L. R., 
(P. C.) 4 ; 11 Suth. W. R., (P. C.) 2) tho Privy Council at tho coirimcucemenb of their judg- 
ment, in stating the natui'o of tho case before them said: — “ This is a case of a claim to land 
washed away and reformed in tho bod of a navigable river, the oumcrahip of which is not 
commonly in the riparian propriefoy's of its Panics and wliieli is not proved in this case to have 
belonged to the predecessor in title of either disputant,” The italics do not occui in the report. 

8 Calc. S. D. A. llep. 1859, p. 1357. • 
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in their which seem to indicate that they intended to limit 

the right of the Government to the beds of navigable rivers as far 
as the tide ebbs and flows. The j)hiintiff in that case claimed an 
exclusive right of fisliery in a portion of a navigable river (tliongh tliat 
portion happened also to be tidal), as appurtenant to his permanently 
settled riparian estate, and the Court substantially lield that the bed of a 
navigable river where the tide ebbs and flows, is primti facia vested in the 
state and that tlie right of fishery therein belongs to the public. That this 
is the right interpretation of that decision, is borne ont by the remarks 
of G^\o\qYj 3,^ in Clumder Jaleali and others v. Ram Churn Molcerjee and 
others^^ in which a claim was preferred by the plaintiffs as members of the 
public for the enforceinoiit of tbeir rights of fishery in a non-tidal navi- 
gable river, in which the defendants claimed to have an exclusive right of 
fishery as forming part and parcel of a permanently settled estate which 
tliey had purcliased from Government. Jlis Lordship dismissed the 
claim distinguishing the case from that of Gureeb Himein Chowdry 
and others v. Lamh^^ ui)on i.he ground that the latter related to a tidal 
river. He said : — But in the first place, this case is not on all fours 
with the present. It had rofereuce to the Mogna, a large river in which 
the tide ebbs and flows regularly, and which fact had everything to 
do with the decision arrived at.’^ The High Court in tliat case held 
that the ownership of the bed of the river which was navigable for 
boats, though situated far above the ebb and flow of the tide, prima 
facie, belonged to Government and that it could grant an exclusive right 
of fishery in such waters to a private individual. Therefore, as regards 
the ownership of tlie bed of a river, this case goes further than Gurceh 
I/ussein Ghoivdnj v. Lamb^ because it extends the right of the Govern- 
ment to the beds of navigable rivers above the flux and reflux of the tide. 
Sir Michael Westropp in liahan Mayaclia v. Nayu Shravucha,^ after review^ 
ing the above two cases as well as Doe d, Seeb Krisin Bfvtierjee v. The 
East India and Bayram v. The Golloctor of Bhullooaf expressed 

himself in a way such as would raise the inference that, in his opinion, the 

I 15 Suth. W. R., 212. Of. Bafjmm v. Collector of Bhullooa, fiiith. W. U., 18G4, p. 243, (iii 
which tho right of Governmenb to the bods of ;ill iiavigablo rivers, whether tidal ornoii-tidal 
was (dearly acknowledged) ; Collector of Rm. jpore v, Ramjadiib Sou^ 2 Sev. 373 ; 1 U. C. & Cr. 
R. 174. * 1. li. R., 2 Bom., 19. 

^ Calc. S. D. A Rep. 1859, p. 1367. ^ 6 Moo. Ind. App., 2G7. 

‘ 8 ibid, 6 Snth. W. R., 18G4, p. 243. 
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right of the Government to the beds of navigable rivers extends as far 
only as the tide ebbs and flows, and no further. However that may be, 
the question seems now to be concluded by the folfowing observation of 
the Privy Council in the case of Nogendro Chandra Ghose v. Mahomed 
Esojp — The learned counsel did not contend for a distinction between 
a tidal river and a navigable river 'which has ceased to be tidal. Their 
Lordships have no reason to'suppose that in India there is any such dis- 
tinction as regards the proprietorship of the bed of the river.’’* 

Ownership of the beds of non-navigable streams. — The beds of ^ small 
and shallow * rivers or streams or of those portions of rivers which are 
above the point where navigability ceases, primd facie belong to the 
riparian proprietors, ad medium tilum aquae, i. e., as far as the middle 
thread of the stream. But if the lauds on both banks of such a stream 
belong to one and the same person, the presumption of law is, that he 
is the owner of the entire bed. 

In Bhageemthcc Debea and others v. Oreesh Ghunder Ghowdhry^ 
Norman, J., in delivering the judgment of the Court, after citing a pre- 
vious case decided by the Sadder Dewany Adawlut of Calcutta in 1862/ 
said : ‘‘ By the Common law of this country, the right to the soil of a 
river when flowing within the estates of dilferent proprietors belongs to 
the riparian owners, ad medium flluiii aquae Tliat this is the correct 
view of the law in this country upon the point in question seems to be 
corroborated by the observations of the Privy Council in Kali Kissen 
Tagore Y,*Jodoo Lai Mullick,^ in wliich the plaintiff, respondent, who was 
the owner of some . land on the bank of a tidal but non-uavigable creek, 
complained that the erection by the defendant (whose land lay on 
the opposite bank) of a wall was an encroachment on the bed of the 

1 10 B. L. U. 406 ; IS Sath. W. B., 113. 

* lu Lopez V. Madari Molinn Tliakoor, (13 Moo. Ind. App. 467; 5 B. L. R. 521; 14 Snfch. 
W. R., (P. C.) 11), the bed of tlio river Ganges at Bhaugaljwro, and in Muftsamat Imam Bandi 
V. Sargobind Ohotie, (4 Muo. Ind. App. 403) the bed of the saitio river at Patna, was regarded 
by the Privy Council, as well as by all the Courts below, as ‘ iJtiblic doinairi ’ or ‘ i>TibHo terri- 
tory,* though, as a matter of fact, the river is not tidal but only navigable at 4hose plaqgs. 

5 2 Hay, 541. It would appear from the statement of the facts of tl’o case that the 
accretions formed in a navigable river, where the middle threocl rule ccctainV. does not apply. 

4 Rajah Neelanund Bing and others v. Rajah Teknarain Singh, Cal. S. D, A/. Rep,, 1862, 

p. 160. 

Of. Hunoojnan Dass v. Shama Chwn Bhutta, 1 Hay, 426. Contra, Prosunno Coomar 
Tagore v. Kishen Choytunno Roy, 6 Suth. W. B., 286, 

6 5 Cal. L. a, 07. 

15 
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stream and constituted an injury, for which he was entitled to have the 
wall demolished. It was found that the bed of the stream belonged to 
Government in right 'of its zemindari of 24-Pergannah8. Upon this 
state of facts the Privy Council observed ; — “ It appears that the plaintiff 
at all events has not all the rights of a riparian proprietor, or he would 
have been entitled to the bed of the stream ad medium Slum.” That is 
to say, that even according to the law in India, oue of the rights of a 
riparian proprietor on a non-navigable stream is that, ordinarily, ho is 
also ’the owner of its bed ad medium filum. The case further shows 
that, although this is the primii, facie presumption, yet it is capable 
of being rebutted, and that the bed may belong to neither ripariam 
proj)rietors but to a third person. Be that as it may, the rule above 
stated may bo taken to be conclusively settled by the recent decision 
of the Privy Council in Kltagendra Narain Cltowdhry v. Matangini Dehi,^ 
in which the proprietors of estates situated on opposite banks of a 
watercourse (described in the judgment of the Court below as a ‘sota* 
or an * elbow or offset ’ of a river) brought cross-suits, each claiming 
against the other to be exclusively entitled to, and to be put into 
possession of, the whole of the watercourse flowing through their 
boundary. It was under attachment by Government under the provi- 
sions of the Criminal Procedure Code for the prevention of disputes 
occasioning a breach of the peace, and both parties had failed in their 
respective suits to make out exclusive title and possession in themselves. 
Under those circumstances the High Court of Calcutta was ctf opinion 
that both suits^should be dismissed. But the Privy Council on appeal 
held that, as the evidence was sufficient to prove possession of the ‘ sota * 
between the two riparian owners, and that as Government was merely in 
the position of a stakeholder, advancing no proprietary claim thereto for 
itself, each of such owners was entitled to an equal moiety of the ‘ sota * 
opposite to and adjoining their respective estates. 

It is perhaps needless to investigate at this day the foundation of the 
rule, which assigns to the riparian proprietors on each side the bed of a 
‘ smftll and shallow ’ stream as far as the middle thread, because the 
elaborate system of survey and thak measurements held by Government 
in this country from time to time, have demarcated with almost scientific 
accuracy the boundary lines of ^states belonging to private proprietors ; 
and that although the beds of navigable rivers fiowing between such 

, 1 L. E., 17 Ind. App. 62 j I. U B., 17 Oal. 814. 
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estates have generally been excluded from such measurements and re- 
served as public domain, the beds of ‘ small and shallow ’ streams have 
in some cases been wholly included within the ambit of one or other 
of the riparian estates; and in others, bisected by lines correspond- 
ing to the middle thread of the stream, so as to indicate the actual com- 
mon boundary between them. It is possible, however, that the ques- 
tion may still in some (though indeed in very few) cases arise, as for 
instance where the evidence afforded by the records of such survey and 
thak measurements may not be forthcoming, or where the bed of such 
* small and shallow’ rivers may not have undergone such survey and thak 
measurements. In such cases, I apprehend. Courts of justice in this 
country will be inclined to adopt the sound rule laid down in the above 
cases, the more specially, as it is in unison with the law which prevails in 
most other countries. 

It is also clear that if a ‘ small and shallow* river widens, in course 
of time, into a large navigable river by the irruption of the waters, the 
bed of such a river will still continue to be the property of the riparian 
proprietors, unless by their conduct they indicate an intention to abandon 
their right to it, in which case, of course, it will become a part of the 
public domain, and its ownership vest in Government. But if by alluvion 
on its banks or by gradual dereliction of a poz’tion of its bed, a large 
navigable river contracts into a small and shallow stream, the right of 
the Government, will, as I shall explain more fully hereafter, continue to 
attach oifly to the diminished bed, and its right to the soil, which pre- 
viously formed a part of the original bed of the river, will cease. 

Ownership of the foreshore. — ^The law may be taken as perfectly 
settled in this country that the foreshore of a tidal navigable river 
belongs to Government.^ Above the point wlmre navigability ceases, its 
right to the bed of the river, and consequently its right to the fore- 
shore (if the river happens to be tidal even above such point) ceases, such 
foreshore being thenceforward regarded as the property of the riparian 
proprietors. 

Ownership of the banks of navigable rivers and the 'right the 
public to tow thereupon. — In India, the banksiof public navigable rivers 
are generally the property of the adjoining landowners, although they are 

1 Doe d. 8eeh Kristo Danerjee y. The EaeL India T?o., 6 Moo. lod. App. 267 ; (tangadhar 
SirJcar v. Kaai i^ath Biswas^ U B. L. R., 128 j CohindluLl Seal v. The Secretary of State, A. 0. D, 
No, 32 of 1882 j Joy Kriahnci Mookerjee v. The Seereiary of Staie^ A. 0. O. No. 445 of 1885. 
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subject to a right of passage over by the public for the purposes of navi- 
gation.^ Section 5 of Eegulation XI of 1825, recognizes the existence of 
this public right, because it declares that “ nothing in this Regulation shall 
prevent zillah and city magistrates or any other officers of Government 
who may be duly empowered for that purpose from removing obstacle^ 
which shall in any respect obstruct the passage of boats by tracking on the 
banJea of such rivers or otherwise.”* This does not, however, preclude 
riparian owners from imposing on boatmen a charge, called ‘ kuntagara,' 
for driving stanchions or pegs into the bank for the purpose of attaching 
their boats thereto.® It is an incident of the ownership of the bank, 
and it is not illegal or contrary to public policy to demand such a charge 
which is not of a compulsory character, because no boatman need make 
use of the bank in this manner save at his own option. But it seems 
yet reasonable, as has been ruled in America,* that notice of such a 
demand should be given before the bank is made use of in this manner. 

Right of towage under Roman and French law. — The right of the 
public to use the banks of navigable rivers for the purpose of towing 
vessels was recognized by the Roman law. Any obstruction placed on a 
towpath was treated as an impediment to navigation, and a special Inter- 
dict was provided to prevent any interference with the free exercise of 
that right.® 

The law of France follows the Roman law in this respect and declares 
that heritages abutting on navigable and ‘ flottables ’ rivers are subject to 
the servitude of a way along the bank in f avour of the public for the towage 
of boats, rafts, .and logs j® and it contains minute and detailed provisions 
for the setting out, use, and conservancy of different kinds of towpaths. 
Owners of heritages on the banks of a navigable or ‘ llottable ’ river are 
bound by the Ordonnance of 16C9 (art. 7. tit. 28) to set apart a space of 
ten feet in breadth on each bank so long as towing is conducted by men 

1 Roop Lall l)as6 v. The Chairman of the Municipal Gommiliee of Dacca, 22 Snth, W. R., 
27G. Cf, Koj?. XI of 1825, b. 5, whicih rocogiiisoB thori|[;ht of * tracking on the banks* of navi- 
gable rivers for the towage of boats. 

2 power is iiov/ exercised nnder s. 133 of Act X of 1882. 

Dhmipnt Singh v. Denohundhu Shaha, 9 Cal. L. R., 279. 

4 Supra, 96. 

6 Dig. xliii. 12. 1. 14, “ Aifc praetor ; ‘ iterquo navigii doterins fiat * si 

pedestro iter impodiatnr, non ideo ininus ftor navigio deterius fit.** 

^ Code Civil, § 050. 

7 SSirey, Les Codes Auuoles, v. 1. § 650, note (nos. 1, 10.) 
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but where towing by horses is established, they are bound to leave a space 
of twenty-four feet in breadth, though on that bank only on which the 
practice of towing by such means actually exists.^ Owners of heri- 
tages on the banks of a river ‘ flottable * for rafts only are bound by the 
Ordonnance of 1672 (art. 7. tit. 17) to set apart a space of four feet 
in breadth on the banka for the benefit of raftsmen.® The towpatli, being 
a servitude merely for the benefit of navigation, may be used by navi- 
gators and fishermen alone, ^ who may stop anywhere along such way that 
the needs of navigation may require.* But they are not entitled to 
have any fixed place for landing along the towpath.^ There are various 
other provisions besides, but they are too numerous to be stated at the 
close of a lecture. 

1 Siroy, Los Codes Annotes, v. 1, § 650, note (nos. 1, 10.) 

2 Ibid,, nofco (no. 8.) 

3 Ibid., noto (no. 15.) 

4 Ibid., noto (no. 15 (2)). 

6 Ibid. 
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ALLUVION AND DILUVION. 

{Roman and French law,) 

Proliminary remarks — I. Under Roman law, allnvio &c. a branch of Accessio— Accessions 
oausccl by a river divisible into four kinds, ris., (i) alUivio, (ii) avulaio, (iii) Insula 
naia, and (iv) alveus rel ictus — Alluvio — Reason for the* accrual of ownership in alluvions — 
Right of alluvion restricted to ager arcifinius — Alluvion in ager limitatus belongs to first 
oocu}wint or to tlie state — Right of alluvion not applicable to lakes and pools — Avulaio — 
Uistiuciion between alluvio and avulsio — Insula in mari nata — lusnla in flumino nata — 
Modes in which islands may ho formed in a river — Ownership of islands formed in each 
of those sevtiral modes — Nature of such ownership — Apportionment of islands among 
competing frontagers — Ownership of accessions to an island by alluvion — Right by 
which ownership in an island is acquired —Ownership of tho bed of a river, according to 
Viiiniiis — Ownership of islands formed in a public river, according to Orotins and Puffou- 
dorf — Ownership of a ford (vadum), according to them — Alveus relicius — Law laid down 
by Justinian— Opinion of Gains us to tho ownersliip of tho bod abandoned by a river, 
when such bed hud previously occuinod the whole of a man’s land — Reason for the accrual 
of right to tho soil of tho bod abandonod by a rivor, as stated by Viniiius — Vinnius’ ex- 
planation of tbe reason for tho distinction between tlio mlo as stated by Gaius, and that 
laid down by Justitiian — Rule tledueiblc from tho discussions by the commentators — 
Opinion of J. Voot with regiwd to tho rulo stated by Gaius — Inundatio — Law laid down by 
.lustinian — ^Viiinius’ comments on tho same — Grotius’ opinion as to the distinction drawn 
by tho Roman jurists between an iuTindation withdrawing suddenly, and an inundation 
Bubsiding gradually— -Right of a pledge-creditor, hypr^thecary-credit/or, and usufruc- 
tuary to alluvion — Imposition of additional lax or .'ibatonient thereof in resjjoct of 
lauds gained by alluvion or lost by diJuvion res])e(!tively — II. Alluvion ami dihivion 
according to Pronch law — Alluvion and ownorehip thoi'cof according tt> the Codo Civil — 
Old French law with n’gard to such ownership — Ownersliip of lands gained by alluvion 
fi'om tlie soa, or by deroliotioii thereof — Alluvion under dilfereiit circumstances and 
their essential roquisitics — Ownership of alluvions fonnod along a public road— Right 
of alluvion not upplicablo to iiicremoiits annexed to the banks of torrents — State 
oaualizing a stream eaiinob remove alluvions without offering iudemunity to riparian 
owners — Right of usufructuaries, legatees, secured creditors Ac., to alluvions — Right 
of a vendee to alluvion — Right of a farmer and an emphyteuia to alluvion — Dereliction 
of tlio bed of a river and th\!» ownership of such bod — Legal effect of inundation on 
ownership — Right of alluvion not applicable to lakes and ponds — Avulsion — Ownership 
of islands formed in tho bods of rivers or streams, navigable or * ffottables * — Ownersliip 
of islands formed in tho hods of streams neither navigable nor ‘ ffottables ’ — Ownership 
of abandonod river-beds — Anomaly rosalting from a difference in the provisions with 
regard to partial and total dereliction. 
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The rales of law, which regulate the ownership of the bed and fore- 
shore of the sea, and the beds and banks of rivers, form an indispensable 
preliminary to the law of alluvion and diluvion. Having in the three 
preceding lectures ascertained, among other things, who are to be deemed 
proprietors in each of these several cases, and what the nature of such 
ownership is, we are now in a position to enquire and determine how 
such ownership is affected, altered or modified by reason of changes 
taking place, by the action of water, in the bed and foreslioro of the 
sea as well as in the channels and banks of rivers. These changes gener- 
ally lead to, or are concomitant with, the deposition and annexation of 
soil and sand on and to the foreshore of the sea, or the banks of rivers ; 
the disruption and disseverance of soil from such foreshore or banks ; 
the dereliction of the bed of the sea or of rivers ; or the formation of 
islands in the bed of the sea or rivers. The consideration of the various 
rules of law which regulate the ownership of such alluvial and insular 
formations, or of the bed abandoned by the sea or a river shall form the 
subject of the present as well as of some of the succeeding lectures. 

The earliest trace of a perception of these rules is indeed discoverable 
in the deliverances of a Brahminical sage^ of vast antiquity, but compared 
with the product of a highly matured and nearly finished legal system 
of a comparatively later, yet remote, age, the conception, such as it was, 
appears to be so rudimentary and indistinct as to be undeserving of interest 
to any one except to the legal antiquarian. The jurisprudence of the 
Boman Empire has furnished to the world the type and pattern of a 
body of rules upon the various branches of the law of alluvion, so 
singularly perfect in its general feature, and so decidedly complete in all 
its important details, that the collective wisdom of succeeding centuries, in 
reproducing these rules, with one notable exception, in the legal systems 
of modern states, has failed to suggest any positive improvement in 
their form or substance. 

Classification under Roman law of accessions caused by a river. — 
In the Institutes of Justinian, remarkable for the excellence of its 
method, if not for the strict logicality of its cla.ssification*s, these’ rules 
are treated under the head of Acecssio, which is one of the modes of 
acquisition of ownership. It is a generic name given by the Boman jurists 
to that natural mode of acquisition of qwnership, by which the owner of 
the principal object becomes, by virtue of such ownership alone, owner 


1 Vrihaspati. 
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also of the accessory. Accessio est modus adquirendi lure gentium quo 
vi et potestate rei nosfcrae aliam adqnirimns.* It embraces not merely 
the rules fur the acquisition of ownership in land added by the natural 
action of a river, but also tho.se for the acquisition of ownership in 
accessions or additions made to one’s property, whether moveable or 
immoveable, by human agency or skill. The accessions made to one’s 
land by changes in the bed of the sea being of extremely rare occurrence 
are slightly touched upon by the Roman lawyers. Accessions caused by 
the natural action of a river are divided by them into four distinct 
heads® : — 

(i) That which is imperceptibly added to land by a river by Alluvio, 
i. e., alluvion. (The term also sometimes denotes the increment so added.) 

(ii) That which being detached from the land of one person by the 
open violence of a river, becomes afterwards united with the land of 
another. This process is called Avulsio, or avulsion, (which sometimes is 
also applied to the increment added in this mode). 

(iii) Island springing up in a river, called Insula nata. 

(iv) Bed abandoned by a river, called Alveus rolictns. 

I. Alluvio. — With regard to Alluvio, the first of these four modes, 
the law is thus laid down in the Institutes of Justinian ; — 

“ Moreover, soil which a river has added to your land by alluvion 
becomes yours by the law of nations. Alluvion is an imperceptible addi- 
tion (est autem alluvio incrementum latens), and that which is added so 
gradually that you cannot perceive the exact increase foom one •moment 
of time to another, is added by alluvion.”* 

This passage has, with slight verbal alterations, been taken from an 
excerpt from Gaius* contained in the Digest. 

1 Ueinocems, Rocit. lur., § 

8 Atiiuo hoc niodo qniiLuor rcmni j^enora nobis aoquirnntnr ; (piRo l.atcntcr per allavionom 
a fluniiiio agris nosfcria iulicinnLnr ; ijuao apcrfca vi llnininis do iilieno avulsa cum praodio 
nostro UTiita sunt ; insula, in iluniints nata ; alveus a flnmino rolictns. Vinnius. Comm, ad Inst, 
lib. li. 1. 1. text. Do alluviono. 

S 2* Aloylo, Imp. lusfc. Inst., 39. Praotcroa quod por alluvionom agro tuo flumen adiccit, 
iuro gentium tibi adquiritur. ost^iutorn alluvio incroiiiciitum latons. por alluvionom anteni 
id vidotur adioi, quod ita paulatim adicitur, ut iiitollogcro non possia, quantum quoquo 
momonto tcmiKirifl adiciatiir. Iiiat. ii. 1. 20. C/. Gains, Inst. ii. 70 (‘quod ita paulatim 

adicitur ut oculoa nostros fallat.*). Cf.* Cud. vii. 41. 1 ; J. Voot, Comm, ad Pand. lib. 
xli. t. 1. § 15. 

4* Dig. xli. 1. 7. 1. 
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Foundation of the right of allnvion. — “ Alluvion is said to be inora- 
jnentum latens, i. e., an imperceptible addition, when any thing is so 
gradually and secretly added to our land that one cannot perceive by his 
senses the quantity which at each moment of time is detached from 
the land of another person and added to ours. It is out of this (circum- 
stance) that the equity of this acquisition arises; assuredly, because 
what is added by alluvion is so slowly and secretly detached from 
(another’s land), that if perchance its restitution were thought of, one 
would be unable to make ont wliose it was before or from what it had 
been detached.”* 

Right of alluvion, where applicable and where not. — The right of 
alluvion exists in respect of ager ai'cifinins, that is, ‘ arcifinious ’ lands, 
alone. It does not exist in respect of ager limitatus or limited lands, 
for, “ it is well-established,” says Florentinus, “ that in limited lands 
the right of alluvion does not exist. The distinction between ‘ arcifi- 
nious ’ and limited lands, as it obtained in the Roman law, has been 
already pointed out.® The increments added to limited lands by a river 
belong to the state, because the grants of such lands being comprised 
within certain fixed and determinate limits, the grantees thereof are 
not entitled to claim any land beyond such limits.* It may be observed, 
however, that there is a passage in the Digest which lays down, that 
such accessions are to be deemed as res nullius to which the first occu- 
pant may acquire a title.® 

The right of alluvion does not also exist in respect of lakes (lacfis) 
and pools (stagna). “ Lakes and pools,” says Callistratus, “ although they 
sometimes increase and sometimes dry up, yet retain their boundaries and 

i Allavionem (licit esse iiicremontiiin latens, cam quid ita panlatim ot obscaro praodio 
nostro adicitur, nt sensa pi^roipi non poasifc, quantum quo(|a(j toniporis momento alterius 

pniedio detrahatur, et adiciatnr nostro, Kx quo crcscit hiiius acquisitionis 

aoquitas : nimirani quod qiiao alInvioiK? accodnnt, ita lento ot obscaro dutrahautur, ut intellep^i 
non possit, si forte de his rostitnendis (luaoratar, quorum prius fiicrit, ant qnibua detracta. 
Vinnius, Comm, ad lust. lib. ii. t. 1. text. Do alluviono. Cf. fTrotiiiM, do Inr. Boll, et P.ac. 
lib. ii. c. 8, § 11. ; Frontinus, do Controv. Agr. 50. * v 

8 In agris lirnitatis ius alluvionis locum non baboro constat. Dig. xli. 1, 16. Cf. Dig, xliii. 
12. 1. 6.; Vinnius, Comm. ad. tiist. lib. ii. fc. I . text. Do alluvione ; lb.; in eccius, Recife. Jar. 
§358. 

8 Supra, 100. ^ 

4 Grotius, de Inr. Bell, ot Pac. lib- ii. c. 8. { 1^ ; J* Voct, Comm, ad Pand. lib. xli. t. 
1. § 15. 

8 Dig. xliii. 12. 1. 6. 

16 
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therefore in them the right of alluvion is not recognized.”^ Vinnius 
states that the expression * river ’ (flumen) is used in the passage relating 
to alluvio which I last cited from the Institutes, “ to contradistinguish it 
from lakes and pools, with regard to which the right of alluvion is not 
recognized; for rivers alone have natural flow and motion, in conse- 
quence of which they frequently change their banks and limits ; so that 
they and they alone admit of alluvion.”* 

II. AvillsiO- — ^With regard to Avulsio, or Appulsio, which is the 
second mode of accession already mentioned, Justinian in his Institutes 
thus states the law : — 

“ If, however, the violence of the stream sweeps away a parcel of 
your land and carries it down to the land of your neighbour, it clearly 
remains yours ; though, of course, if, in process of time, it becomes 
flrmly attached to your neighbour’s land, anu the trees which it carried 
with it strike root in the latter, they are deemed from that time to have 
become part and parcel thereof.”* 

This passage too has been taken from Gains.* J. Voet in his com- 
mentary on the Pandects, describes this kind of accession as ‘incre- 
mentum patens et conspicuum.’* 

This mode of accession differs not a little from the foregoing, i. e., 
alluvion, because in the case of avulsion, our right to the parcel of land 
detached from the laud of another person by the violence of a river and 
added to our land does not accrue, as it does in the case of laud^ imper- 


1 Lacns et stagna licet interdnm crcBcant, interdam exarcacant, saos tamen terminofl 
rotiueut ideoqao in his ins alluvionis non adgnoscitar. Dig. xli. 1. 12 pr. Of. Dig. xxxix. 3. 24. 
3, (* Lacua cam aat orosooront ant decresoerent, nuinquam neque accession cm nequc deces- 
aioncm in eos vicinis facere licet 

2 Ad differentiam locaum ot stagnornm, in qnibas ins allavionis non ngnoscitar. Etenim 
at sola fiamina fluxurn ot motnm nataralom haboiit, quo at ripas saas et tcrminos saepe 
mutent $ ita et sola allavionem adrnittant. Vinnias, Comm, ad Inst. lib. ii. t. 1. text. De 
alluvione. 

^ 2 Moyle, Imp, Just. Inst., 39-40. Qaodsi vis fliimiuis partem aliqnam ex tao praedio 
detraxoriC’ ot vicini praedio appulorit, palani ost cam taam pormanore. plane si longiore tem- 
pore fundo vicini baoserit arborcsquo, qaas socum traxorit, in oum fondum radices ogerint, ox 
eo tempore videntur vicini fundo adqnisitae esse. Inst, ii. 1. 21. 

Avalsion is a phenomenon of raro occurrence. It is related, however, that such violent 
mountain torrents, as theNiie and the rivofs of North Italy, ospocially the Po, sometimes 
produce such a change. Roby, Introd. to tbe Study of Justiuian’s Digest, 72, s. v. allnvionis. 

4 Dig. xli. 1. 7. 2 ; xii. 1. 4. 2, (Ulpian). C/. Gains, Inst. ii. 71, 
r > Voet, Comm, ad Paud. lib, xU. t. 1. § 16. 
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ceptiblj added by alluvion, the moment such adherence takes place, but 
only after it has coalesced with, and become firmly rivetted to, our land ; 
for until such coalescence takes place, the portion detached retains its 
original form and entity, and therefore the right to that parcel of land 
continues in him to whom it formerly belonged. As Vinnius expresses it, 
‘ the river is only a partial and remote cause of this mode of acquisition, 
the proximate and most potent cause is coalescence.'^ 

Vinnius thinks that it is not essential to this mode of acquisition 
that the parcel detached should have brought trees with it, and that they 
should strike root in the land to which it is carried ; for the right in such 
a case, according to him, accrues from the mere fact of coalescence, and 
the circumstance that the trees have struck root in the land to which the 
portion so carried adheres, in the particular case where such detached 
parcel may have carried trees with it, merely furnishes the most conclusive 
proof of such coalescence.^ 

111. Insula nata — ^As regards Insula nata, the third species of 
accession, the law is thus stated by Justinian t— 

(а) As to an island rising in the sea, insula in mari nata, it is said 

that 

When an island rises in the sea, though this rarely happens, it 
belongs to the first occupant, for until occupied, it is held to belong to no 
one.”® 

(б) With regard to an island arising in a river, insula in flumine 
nata, the law is thus enunciated : — 

“ If, however, (as often occurs) an island rises in a river, and it lies 
in the middle of the stream, it belongs in common to the landowners on 
either bank, in proportion to the extent of their lands as measured along 
the bank ; but if it lies nearer to one bank than to the other, it belongs 

I Uoec a Buporioro ilia multum differt. Nam si pars terrae Integra a vicino ag^ro vi 
flnminis avalsa sit, et nostro praedio adiocta ; ca non statim nobis ocquiritur, iit aquirantur, 
quae latentor ilnmeu adicit per allnvionem, sod quamdin nondam coaluit, et nnitatom cum 
terra mea fecit, manet eius, cuius ante fait : quia manet eadem species sou idem individuum, 
ut loqnuntur, aut nt clarius loqnar ot nostro more, qtiia cum nondum coaloit, partem praedii 
mei non facit, at ei cedere deboat. Ubi vero coaluit, ot tainquam trabali clavo agro moo afiixa 
edt ; iam ut pars fundo meo cedat uecesse est, et mihi iuro accossiouis ocquiritur. Iluius igi- 
tur acquisitionis flumon ox parte tantum causa est, ct romotior : proximo et potissima coalitio. 
Vinnius, Comm, ad Inst. lib. ii. t. 1. text. Do vi iiaminis. 

< Vinnius, Comm, ad Inst, lib ii. t. 1. text. De vi fluminis. 

S 2 Moyle, Imp. Jnet. Inst. 40. Insula, quae in mari nata est, quod raro acoidit, occu- 
pantis fit: nullius enim esse croditur. Inst. ii. 1. 22.; Vinnius, Comm, ad Inst. lib. ii. 
t. 1. text. Do Insula ; Heinoccius, Bocit. lor. § 357. 
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to the landowDers on that bank only. If a rirer divides into two chan- 
nelSy and by uniting ag^in, these channels transform a man’s land into an 
island, the ownership of that land is in no way altered.”^ 

This passage also has been taken from Gaius.^ 

Modes in which islands may be formed. — “ There are three modes,” 
says Fomponius, in which an island is formed in a river : — 

First, — When the river tiows round land which used not to be part of 
its bed; 

Second, — When it leaves dry a place which used to be a part of its 
bed and begins to flow on either side of it ; 

When by the gradual deposit it has made, a spot emerges 
above its bed, and has increased it by alluvion. 

In the last two modes, an island is formed which becomes the 
private property of him, who at the time of its first appearance was 
owner of the nearest land : for the nature of a river is such that when 
its course is changed, it changes also the character of its bed. Nor does 
it matter whether our enquiry is about a mere change of the soil of the 
bed; or about something deposited on that soil and ground ; for both are 
of the same kind. But in the mode first mentioned the character of the 
ownership is not changed.”® 

“ Let us consider,” says Faulus, ‘‘ whether this is not incorrect with re- 
gard to an island which does not adhere to the bed itself of the stream, 
but by rushes or some other light material is supported in the stream, so 
that it does not touch its bottom, and is moveable ; for such an island 
is almost public and part of the river itself.^ 

t At in flumiiiG nata, ^iiud rroqu«‘iil;iT arcidit, si quiMiun niecHuiu puiluin lIumiuiH tenoat, 
commtiniB eat eorum, qui iib utraqiio parte Hnniiiiia pi’ojie ripani proedia possidont, pro modo 
latitndinia Cuhisquc fundi, quae latil.udo prupe ripara sit. cpiodsi alteri parti i»roximior pit, 
corum cat taritum, quia ab oa parte prope ripam praedia pos^ident. qnodsi aliqua parte 
diviaum flumeu, deiudo infra unitum agrum alieuius in foriiiaii insulae redegerit, eiuadem per- 
maxiotia ager, cuius et fueral. lust. ii. 1. 22, Cf. Gain?, Inst. ii. 72. 

> Sec excerpt from Gains, Dig, xli. 1. 7. 3, 

3 Tribus modifi insula in fluraine fit, uiio, cum agnini, <^ui alvei non fuit, amnia circumfluii, 
altcro, oum locum, qui alvoi easet, aiccunt reliuquit et oircumilaoro coepit, tertio, cum paulatim 
oollueudo locum emiuenteiii supra alvoum fecit ct euni alluendo au.xit. duobua postcrioribns 
media privata insula fit eiua, cuius ager proprior fucrit, cum primuni oxtitit : nam ct iiatiira 
fiaminis haec cat, ut curau sue niutato alvei ^^ausam mulct, ncc quicquam intcrait, ntruin do 
alvei dumtaxat solo mutate an de co, quod sujierfuBum solo ot i^errao ait, qnaeratur, utrumqne 
enim eiuadem goncria eat. prime autem illo mode causa propriotatia non mutatur. Dig. xli. 
l.*30. 2. 

4 Faulus : videamus ue hue fulsum ait de oa insula, quae non ipsi aiveo fiutninis cobaeret 
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It is therefore clear from the above texts that; if the island is a 
floating island; or if it is formed by the river encirclipg the land of a private 
individual, its proprietorship is in no way altered. In the latter case, it 
remains the property of the person whose land is thus transformed into 
an island ; in the former, it is considered as a part of the river itself 
and its proprietorship therefore remains in the public. 

Topics concerning islands discussed by Vinnius. — ^With respect to an 
island formed in the other two modes mentioned by Pomponius in the 
text I have just quoted, three questions, according to Vinnius, usually 
arise, viz . : — ^ 

1. By whom is it acquired ? 

2. To what extent is it acquired, that is to say, what is the nature 
of the interest which is acquired in it ? 

3. By what right or according to what legal principle is ownership 
acquired in it ? 

(1) As regards the first question, it is clear from the text of Justi- 
nian* that the island docs not belong to the public but to the owners of 
lands on either bank opposite to such island. This is also the opinion 
of Pomponius as I have just pointed out, as well as of Flpian as appears 
from the following text : — 

“ If an island rises in a public river, it is asked, what shall become of 
it ? It does not appear to belong to the public ; for it belongs to the first 
occupant, if the lands be limited lands, or to him whose bank it touches, 
or, if it rises in the middle of the river, to both the riparian proprietors.'*® 

This position is further confirmed by the reasoning of Paulus and 
Proculus contained in the texts* to which I shall presently refer. 

It is also evident from this text of Ulpian that when an island rises 
in a river flowing through ager limitatus or limited land, it belongs to the 
first occupant. 

80(1 virgultis aat alia qaalibet lovi matoria ita snsiiiiciur in llnminci ui solum oius non taiigat, 
atquo ipsa movetur : hacc enim proiicmoduin publloa atque ipsius iluminiB oHt insula. Dig. 
xli. 1. 66. 2. . ^ 

I Tria fore sunt, quao do acquisitione insulae in flumiuo nascontia quaori pussuut j oiii, 
quatenuB, et quo iure, sen qua iuria ratione acquiratur. Yin&iuSi Comm, ad Inst. lib. ii. t. 1., 
text. De liisula. 

* Supra, 123. ^ 

8 Si insula in publico flumine fuorit nata inqiie ea aliquid fiat, non vidotur in publico fieri, 
ilia enim insula aufc occupantis est, si limitatl agri fuerunt, aut eius cuius ripam contingit, aut, 
si in medio alreo nata ost, ooriim est qui prope ntrasque ripas possident. Dig. xliii. 12. 1. 6. « 

4 Dig. xli. 1. 29, 56 ; infra, 127, 128. 
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(2) The second question subdivides itself into two branches : — 

(a) Whether such riparian owners are entitled to the bare owner- 
ship of the island or also to every use of it of which it may be capable P 
(ft) Whether the island belongs to each of the adjacent riparian 
proprietors in severalty, or whether it belongs to all of them pro indiviso 
or in common ? 

As to (a), Yinnius comes to the conclusion that if an island rises in a 
public river, the proprietors of adjacent lands, when such lands admit 
of the right of alluvion,^ are entitled not merely to the bare ownership 
but also to every use of it; and that therefore they are entitled to sow 
corn and plant trees in its soil and enjoy their fruits ; if they do any- 
thing on it (i. e., the island) or drive anything into it, that is not con- 
sidered as done in a public place or on the bank.^ 

As to (ft), Yinnius in his commentary observes that, if the island rises 
in the middle of the river, it belongs in common to those who possess 
lauds on either bank : if, however, it rises wholly on either side of the 
middle line of the river, and lies in front of the land of a single person, 
such land being nearer to it than any other, it belongs exclusively to the 
owner of that land ; but if it lies in front of the lands of several persons, 
it belongs in common to those who possess the adjacent bank, as far as 
such island extends. He then goes on to say that, by this community of 
interest it is not to be understood that it belongs to them pro indiviso, 
in which sense the expression is more aptly used ; but that it belongs to 
them in distinct parcels according to the extent of frontage of each 
riparian proprietor, so that each riparian proprietor shall have that parcel 
opposite to his frontage which is contained within lines drawn at right 
angles across the island from the extremities of his frontage.* He then 
refers to the following text of Paulus in support of his position : — 


A i. e. whon tho land is ‘ arciliniona’ and not limited. 

S Ad primam quod attinot, sic omnino liabendam> inaillam in (Inmino publico uatam, si 
Vioina praedia alluYionis ins habont, uoii propriotato tantunij Yerum usu etiazn dominis vicino- 
rum pr»ediornm u-cquiri, ideoq no eos solos semeutom iu ea focoro, arbores plantare, fructus 
ibi natos porcipcru posso : nee si quid alind in ea faoiant, aut quid in earn immittant, id in 
publico aut in ripa fieri intcllogi. Vinnius, Comm, ad lust. lib. ii. t. 1, text. De Insula. 

^ Et siquidem in medio fiuminis alvoo enata sit, communis fit eorum> qui prope utramque 
ripam possident : sin cis, aut ultra medium amuom, siquidem contra frontem unius praedii, 
cui proprior est, tota aoqmritur huius praodii domino ; sin ita ut fronii plurium agromm sit 
oppoaita, communis fit omnium, qui secundum earn ripam, in quantum insula porrigitur, 
«habont, hoc § et d. I, 7. § 3. eod. Communem autom fieri insulam cCim dioimus, non mtelle*> 
gimus, cam conimuuom fieri pro indiYiso uti solcmus, ctim proprie loquimur 2. 5. de slip, ser. 
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Apportionment of islands amongst competing frontagers-*-**' An 
island which has risen in a river is not the undivided common property 
of those who have lands on one of the banks, but is theirs in separate 
shares ; for each of them will hold of it in severalty so much as lies in 
front of his bank, a line being, as it were, drawn across the island at 
right angles.”*^ 

It follows as a corollary from the rule laid down by Paulus that,— - 
If an island has formed^and become an accession to (a portion of) my 
land, and I sell the lower portion in front of which the island does not 
lie, no part of that island will belong to the purchaser, for the same 
reason for which it would not have been his originally, if he had been 
owner of that same portion at the time when the island rose.”^ 

The rule as stated by Justinian in the text which I have already 
quoted,* viz . — but if it” (i. e., the island) “ lies nearer to one bank than to 
the other, it belongs to the landowners on that bank only,” is apparently 
defective, inasmuch as the island may rise in the middle of the river 
and may yet be nearer to one bank than to the other, in which case, of 
course, the island will belong to the landowners on both banks, and not 
merely to the landowners on the bank nearer to the island, the central 
line of the river being the dividing boundary between the portions of 
the island to which the owners of lands on the two banks will be respec- 
tively entitled.* 

Apportionment of a second island rising between the first and the 
opposite mainland.— rlf an island rises in a river so that it belongs wholly 
to the owner on one side of the bank and then another island rises between 
that island and the opposite bank, how is the ownership of this new island 

L 5. § ult. de reh. eor. qui sub tut. sed rogionibas divisis pro iVonte, hoc est^ latitndine cuiufi- 
qxie fundi, quae prope ripam sit ; ut tantum quisquo in ea liaboat certis regionibus, quantum 
aute ouiusque eorum ripam esse linea iu directum per insulam transducta apparebit. Yinnius, 
Comm, ad Inst, lib ii. t. 1. text. De insula. 

1 Inter eos, qui secundum unam ripam praedia habeiit, insula in flumine nata non proindi- 
viso communis fit, sod regionibus quoque divisis : quantum enim ante cuiusquo eorum ripam 
est, tantum, veluti linea in directum per insuiam transducta, quisquo oorum in ea habebii 
certis regionibus. Dig. xli. 1. 29. * 

[Ergo] si insula nata adcreverit fundo meo et infcriorein partem fundi vendidoro, ad ruins 
frontem insula non respicit, nihil ex ea insula portinebit ad emptorem eadem ex causu, qua 
neo ab initio quidem eiua fierit, si iam tunc, cum insula nascerotur, eiusdem partis dominiis 
fuisset. Dig. xli. 1. 30 pr. 

S Supraf 123. 

♦ 1 Moyle, Imp. Tust, Inst. 191, § 22 (note). 
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to be determined? Panins declares that it shonld he determined hy an 
ima^nary line drawn |/hrong^h the middle of the channel between the old 
island and the opposite hank, and not by a line drawn throng i the middle 
of the channel as it stood between the old banks before any island rose 
in the river.^ “ For what does it matter,” says Panins, “ what the 
character of the land is by reason of proximity to which the cinestion ns 
to the ownership of the second island is settled ?” 

Ownership of increments annexed to islands.— An important rnle 
with regard to the ownership of increments added to an island is the 
following laid down by Proculus 

“ An island rose in a stream in fi'ont of my land, in such wise that its 
length did not extend beyond the limit of my land ; afterwards it gradu- 
ally increased and stretched in front of the lands of my upper and lower 
(riparian) neighbours : 1 ask whether the increment is mine on account 
of its being an adjunct to what is mine, or whether it is his to whom 
it would have belonged, if originally when the island rose it had 
been of that length. Proculus replied : if the law of alluvion applies to 
that river* in which you have stated that an island rose in front of your 
land in such wise that it did not exceed the length (frontage) of your land, 
and if the island was originally nearer to your land than to that of the pro- 
prietor on the opposite side of the river j then the whole of it became 
yours, and that which was subsequently added to the island by alluvion is 
yours, even though the addition took place in such a manner that the island 
extended opposite to the frontages of (your) upper and lower ‘ (riparian) 
neighbours, or that it (the island) approached nearer to the laud of the 
proprietor across the river.”* 


^ Si inanla in fiumino nata taa fuerit, deinde intor earn inBulam ot contrariam ripam alia 
itiBula nata fuerit, niensura eo nomine orit instriionda a tiia insula, inm ab affvo tuo, pi'optor 
quom oa insula tua facta fuerit : nam quid interest, qnalis n^er sit, cuius propter propinqui- 
tatem posterior insula cuins sit quaoratur ? Dig. xli. 1. 65. 3, (Patilus). 

* i. e., if tho river runs through agri aroifinii, aud not through agri limitati. 

S Insula est^enata in ilumiue contra frontem agri mei, ita ut nihil oxoederet longitudo 
regionem praodii mei : postoa aucta ost paulaiim ot procossit contra frontes et suporioris 
viciui et iuferioris : quaero, quod adore vit utrum mourn sit, quoniam meo ndiuuotum est, an 
oius iuris sit, cuius essot, si initiq oa nata eius longitudinia fuissot. Proculus respondit : flu- 
men istud, in quo insulam contra frontom agri tui euatam esse soripsisti ita, at non oxcederet 
longitudinem agri tui, si alluvionia ius li'abct ot insula initio propior fnndo tuo fnit qnam otiis, 
qui trans flumou habebat, iota tua facta ost, et quod postea ei insulae alluvione aocessit, id 
tuum est, ctiamsi ita aocessit, ut prooederet insula contra frontes vicinoruni superioris atque 
iuferioris, vel otiam ut propior essot fundo oius, qui traus fluraen habot. Dig. xli. 1. 66 pr. 
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Ownership of an island not affected by tbe main channel subsequent- 
ly flowing between it and the nearer bank. — A further question discussed 
by Proculus regarding the ownership of islands is as follows “ I also 
ask, if the island has risen nearer to my bank and afterwards the whole 
river forsaking the larger channel begins to flow between my land and the 
island, have you any doubt that the island still continues to be mine, and 
a portion of the soil of the bed relinquished by the river is also mine ? 
I beg you, write to me what you think. Proculus replied : if the island 
was originally nearer to your land, and the river forsaking its larger 
channel, which lay between that island and the land of your neigh- 
bour on the opposite side of the river, began to flow between the island 
and your land, the island still remains yours. And the bed, which used 
to be between that island and your neighbour’s land, ought to be divided in 
the middle, so that the part nearer to your island is to be considered 
yours and the part nearer to the land of your (opposite) neighbour his. 
I understand that when the bed of the river on either side of the island 
dried up, it ceased to be an island, but in order that tbe case may be 
more intelligible, they call the land an island which used to be an 
island.”^ 

(3). With regard to the third question, namely, by what right or 
according to what principle of law, ownership of the island is acquired, 
Vinnius holds that it is acejuired by right of accession, and not by right 
of occupancy (occupatio). He observes: “I think there is no other 
ground for this acquisition than that the island is a part of the bed, 
and that the bed is considered as a part of the adjoining land ; 
as in the case, where the whole bed is discovered (by water), it is 
acquired by the adjoining landowners, so too when a portion of it 
is discovered, that is to say, when an island rises in it, it is also 
acquired by them, clearly by right of accession. That the island is a 

Itom qaacrOj si, cum propior ripae meae enata ost iusnla ot postoa tobum flnmen flaera 
inter mo ct insnlam coepib rolicto suo alveo, quo maior amnia llnerat, imroqukl dabitos, qain 
etiam insula mca mauoat ot nihilo minus eius soli, quod fiamon reliquit, pars fiat moa ? rogo, 
quid sontiaa scribas mihi. Proculus respondifc ; si, cum propior fiindo tuo ininio fuissoWnauIa, 
dumen rolicto alvoo maioro, qni inter earn insulain fuerat eb ^cum fnndum ’’icini, qui brans 
flumen erat, fluero coepit inter cam insulam ot fundum tnnm, nihilo minn^ insula tua manet. 
eb alvons, qui fait inter cam insulam et fundum vicini, modius dividi debei, ita ut para propior 
insulao tnao tua, purs autcni proi>ior n-j^o vicini oins^csso intellcf^atur. iutellcgo, ut ot cum ex 
altera parto insulao alveus fluminis exariierit, <lesisso insulam esse, sed quo facilius rea intcUe- 
geretuTi agrnm, qui insula fuorat, iusuiam appellant. Dig. xli. 1. 5G. I. 

17 
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part of the bed is unqoestiorfable. It may be objected however tbat« 
what we have said as to the bed being a part of the adjoining land, 
is not quite consistent, since the bed is declared public by the same law 
according to which the river itself is public, (Dig. xliii. 12. 1. 7); that, 
therefore, it should rather be held on the contrary, that the island, 
which is a part of the bed, ought also to be public. But it is clear 
that the bed is not public absolutely, but only so long as it is covered 
by the river; the public make use of it by means of the river, and 
when it is discovered by the river, it becomes the private property of the 
adjoining landowners. It makes no difFerence, — as Pomponius, anticipat* 
ing that such an objection might be raised, replied, — whether our enquiry 
is about a change of the soil of the bed, or about something deposited 
over that soil and ground, that is, whether our enquiry relates to a change 
of the whole bed and desertion by the river, or to an island rising in it, 
for it is enough (for our purpose) that the portion of the bed in which 
the ishand rose is no longer coverefl by the river. Nor indeed does the fact 
that the river flows between prevent the island from being miited with and 
annexed to the adjoining lands on the bank by means of the bed, any more 
than the public road, which lies between the bed and the adjacent lands, 
prevents the bed, when dry, from being acquired by those who possess 
property along the road, (Dig. xli. 1.38). For, as the public road is con- 
sidered a part of the adjoining land (Dig. xli. 1. 38, in fin.), so also is the 
intervening bed subjacent to the rivcr.^ 

J Ego noil aliam Iniins ncqnisitiunis ration om esso arbitror, qaam quod iiisnla alvoi pars 
sit, alveus pars ccnscatiir vicinonim pracdiornra ; ao proindc ut alvoua totus nudatus vicinas 
acquiritur, ita et parfceui oins nudatam, id est,insulain in eo natain iiadoiu acquiri, inro aoilioofc 
accessionis. Et iusiilaui quidem partem alvoi osso constat. At absuiium videri potest, quod 
alveam purtom oaso dicimus vicinornm praediomm, cam alvous public&a sit eodoni iaro, quo 
ipsum liumOu, 1. J. § simile 7. deflum, § seq. inf. hoc tit. nt contra potius dicoudum vidoatar, 
insulam ijuuque, qnao alvei purs eet, piiblicam fieri oportcro. Sed sciendum oat, alvcum non 
Bimpliciter publicum esse, sed qnatouus a llumiiio tenctur, eoquo pt^r flumcn populos utitur, 
nndatum fltimino privatum fieri vicinorum : nihil antom intoresso, nb romponioua liuio objec- 
tioni occurens respondot, utrum do alvei solo mntaio, an iJo eo, quod suporfusum solo et terrae 
sit, qiiCeratur, hoc ost, utrum qmieratur do toto alveo mututo ot a flumino rolicto, an do insula 
in alveo nata 5 quippo sufficoro, ea jiarte, qua insula oxtitit, alveuni a flumino non tencri, d. L 
erge 30 § 1 ct 2. Nequo voro flumen iiiterfluons impedit, quomiims insula yicinis ripae agris 
per alveum jungatnr atqno accedat, non magis quam via pnblica inter alvenm ot vioiua prao- 
dia intnrjecta impedit, quoininas alveus vtsiccatus acquiratur liis, qui seoundum earn viam 
pOBsidcub, l.Attius 38. eod. Etcnim nt via publica pars prnodii vicini exiBtimatar,d. 1. Atiiua 38. 
i n jin, ita ot alveus intermedius fiumiui subjectus. Yinnius, Comm, ad lust. lib. ii. t. 1. text. 
Do Insula. 
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Orotius* theory as to ownership of islands formed in a public river.— 

With regard to the ownership of islands formed in a public riyer, 
Grotius and Puifendorf maintain that if an island rises in a river which, 
when the body of the people took possession of the whole extent of a 
country, was not included in the lands that were parcelled out among 
private individuals, it should belong to the public in the same manner in 
which an island, formed in a river belonging to a private person, or 
the channel of such a river when it is left diy, belongs to him.^ 

But, then, if an island formed in a public river belongs to the public, 
and the alluvion annexed to the banks, to private individuals, the question 
arises who should be deemed owner of that narrow elevated space of 
ground (vadnm) between the island and the adjacent bank, which has 
not attained sufficient height so as to emerge above the surface of the 
water? Grotius thinks that if the passage over such space generally be 
by boat, it should be considered as part of the island.* 

IV. — ^Alveus relictus — The fourth mode of acquisition by right of 
accession takes place when the river abandons its bed and begins to 
flow through another channel. 

With regard to this, Justinian declares the law thus : — 

“ But if a river entirely leaves its old bed, and begins to run in a 
new one, the old bed belongs to the landowners on either side of it in 
proportion to the extent of each owner’s lands as measured along the 
bank, while the new one acquires the same legal character as the river 
itself, and becomes public. But if after a while the river returns to its 
old bed, the new bed again becomes the property of those who possess 
the land* along its banks.”® 


J Grotius, de lur. Bell, et Pac. lib. li. o. 8. § 9 (1). Puffondorf, do lur. Xat. et Gent, lib, 
iv. c. 7. § 12. 

a Grotius, do Inr. Bell, ot Pac. lib. ii. c, 8. § 14. Grotius moiitions that with regard to 
this, there are different cnatoras in the different provinces of Holland ; in GoJderland, if a 
loaded cart can pass over tlio submerged spaces between the bank and the island it belongs to 
the owner of the adjacent estate, provided ho takes possession of it ? and in the district of 
Puttc it belongs to the adjacent owner if a inun on foot can with his sword point touch snoh 
subtiicrgotl space. 

3 2 Moyie, Imp. lust. Inst. 40. Quodsi natnrali alvc(' iff univorsmn derolicto alia parto 
fluero coeperit, prior quideni alveus oorum est, qui prope ripam eius*praedia possidont, pro 
modo scilicet latitudinis cuiusqne agri, quao latitudo propo ripam sit, novas autoin uiveus eins 
iuris osso incipit, cuius ot ipauui flumcn, Id ost publlcus. quodsi post nliquoil tompns ad prio- 
rom alveum reversum fuerit flumon, ruraus novus alveus eoruiu osae incipit, qui props ripam 
eius praedia possident. lust. ii. 1. 23. 
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TJlis also is tnkeii from Gains witli slig*ht vorluil all orations, but ns 
a portion of the text of Gains has boon left out by Justinian, it may be 
worth while to refer to it now. It runs tliiis : — 

When, however, the new bed lias occupied the whole of a man’s land, 
tliongh the river shall have returned to its former bed, yet he to whom 
the land belonged cannot in strictness of law, have any right to that 
(deserted) bed, because the land which was (before) his, has ceased to be 
his, through its having lost its proper form, and also hoeause not having 
any neighhouring land, he cMiinot take any portion of that bed by reason 
of vicinage, but it is scarcely possible that (in equity) this rule should pre- 
vail. ^ sod vix est, ut id optiiioat.’ 

Viiinius, after citing the text of Poinponius* to winch 1 referred in my 
last lectnre, and after discussing several grounds of objection, conies to 
the conclusion that the reason upon which this right is founded is that, Uu^ 
hod of a river is part of the adjacent h.iud, just as if it liad on some 
funner occasion been detached from the latter, though subject to the use 
of the public, and tliat therefore when the river dries up it is restored to 
the adjacent landowner, 

Vinnius states his conclusion thus: Besides, to explain to 3^011 
briefly the principle upon which this right, and this acquisition is based, 
(and) which I have to some extent already pointed out, the bod of a river, 
bevond the use of the public, was consid(‘rcd by the anciimts as a part 
ot the adjacent lands, as thougli it had been at some hirmertime detached 
from the latter; the argument being, which seems I'casuiiable, that 
such island springing up in a river as colieres to the bod, belongs to 
the ad jacent landowners : which (arguinont) would not hold, unhiSS 
tlu* bed to wliich tlie island adliered were eonsidt^red a part of the ad- 
jacent lands ; for the bed takes priority over the island, which follows 
the cliaracter of tlui bed as its part.’’^ 

l- Cuius tauiPii totum ii^Tiim uuvas ulvi.uu oppu oavorit, liouL :ul prion'ui alvomri r(',v(TSuui 
fiiuiit tliuucii, noil tcnnnn is, cuius is ngor ruent., slricta ratiouc <iuici|ii:iui in cu ulvoc IiuIktb 
poii'si, qui:i <?!. illo agor ypii fuerat (Icsiit- esso arnipina propri.i, runuM, ot., quia viciuutn piraojliiiTii 
nullum ’ abet, non potcsc ratiunc viinuital is uUaiii part<*m in ci.) alv '-o liuboro : sob vix. csl, ut i«l 
optiiu’al.. Dili,’, xli. 1. 7. 5. Vinnius Ihns o.vpiaius Uio luiianin^- of Um laitcr portion of Llio 
above passa!(o: .Postulaii hoi*. slrioUi ratio; Hcb fuMpiiuJS saopo uliiul siii'^cn’iC Cumui. ad 
Inst., lib. ii. t. 1. text. Dc Alvno. 15 xli. 1. ilU. 1; supru, 10. 

Alqiio ut hie quoquo paiicis rationonj. huiiis inris (^t acquiaiiiouLs libi oxplicoin, dixi jiaulo 
jiuto, alvcum Jhiiniiiis extra usuiii jniblienm a vol.cribns (‘xistiiiiatum fuisso partem prao- 
(lieriim vieiiioniui, quasi olim iis dotractiim ; argiimeuto esse, quod j>lacel , insulam mauenLc 
4idbiio alvoo iu flu mi no imtam vicinorum esao : ipiod profocto non lieret, nisi alv'cua, cai 
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The position laid down bj Gains is also confirmed by Pomponius^ 
who says as follows : — 

^‘The recession of a flood restores that land which the violence of a 
river has wholly taken :iway from us. Therefore, if a field, wliicli lies 
between a public road and a river has been overtlowed by an inundation 
(inuTidatio), whether it has been overflowed gradually or not gradually, 
if it has boon restored by the river recoding with tlie same violence 
(with which it came), it belongs to its former owner; for rivers discharge 
the functions of cimsUon^.Sy so as to convert private property into public, 
and public into private : therefore, in the same way, as this land, when 
it became tlie bod of a river, would become public, so now it ought to be 
the private property of liiin, Avhose it Avas origijiall3\'’^ 

To the same elfect is the law laid down by Ulpian : — 

Siujilarly, if the river forsakes its own bed and begins to flow 
througli another (channel), anything done in the old bod does not fall 
Avithiii the scope of this Interdict; in fact it shall not then have been 
done in a public rivei* at all, because it (the old bed) is the property of 
both the adjoining iieiglibours, oi', if the land bo limited laud (ager 
]ijnita,tus), may become the |m>perty of the first occupant: it corfcninly 
ceases to bo jniblic. And that cliannel Avhich the river ntade for itself, 
if it was ]U’ivat(‘, nevertheless becomes public : b(?cause it is impossible 
tliat the bed of a public river should not be public/''^ 

With reforonee to the passage, na-mely, “ sod vix est, ut id optincat,’ 
— that is’, (equity) would ha rdly allow this (strictness) always to prevail, — 
which occurs at the cud of the text of Gains 1 quoted a few moments 
ago, Viiinius in Ins coinmontury thus observes : — 

““The in’inciple of equity and justice agai!i ajid again suggests that 

insvilij. c-ohiioroL, (;fc iprio viciiKiriuvi priio«lk)runi pnra iutrill^rrctur : iiam jirior c'fifc aivoi ralfo 
(piiiiii qcuu) coiulir.ioiioni alv».!i ut purs eius soquitur. A'iiuiiu-J, C'omjiu. lul lust. lib. ii. 

t. 1. text. Do A!voo. 

1 Alluvio a^Tiiiu n.si ituit ciiTii, «pioni iinpol.us flumiriis totnrn a]>sinllt. iiai|no si rpii 

inter viaai publicaiii ot Hmueii fuit, iinindatioiio flniniiits oceupatiis <;sset, aivo panlafcini occa- 
patns est sivo iifui st*il outloin iiiipetii roct s.su llinnii)is resi ii u,* us, a* I ju bkiiiiua 

dotniuuni perf iTn’t. ; lliiminit ouiiu f;cnsito)'nni vioo funijuiitur, at ev : in piibiicuiii jubli- 

CMuL «-fc ex jmblico in privatuDi : ilarjue sicuti bio fiimius, ernu alveus r.iTniais fuctua cssefc, 
fiiisset. publieus, ita huuo privatns eiiis esso rji?b( j, cuius antea I'uiL Di^'. xli. J. HO. H. 

2 ShuiU moilo or. si flinuen alvoiuu kuiuu reliVpufc et alia tluero eoojierii, ({uiijipiid in voiori 
alvco factuiri cst, ;ul hoc intenliutiiiri uon perti'nct ; non cniiii in Ibnniiio publico fiictuni orit, 
quod cst iitriusrjue vicini aut, si liTiiitatu.s est aj^er, occupantis alveus hot : eerto dt^sinit esKO 
pnblicna. ille eLiani alveus, ciuem sibi flurnon I'ccit, ctai privatua (iutt! fuit, inoipit tauuni esso 
publicui, quia imposaibilo est, ut alveus tluiiiiuia pubiiei uou fit publioua. Jjiy. sliii. iU. 1. 7. 
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the boil slioulil rather be restored to its former owner tlian that it sljoultl 
bo adjudged to the possessors of adjacent lands. With regard to this, it 
is not easy to define the (rule) positively, but each case ought to be de- 
termined according to its own circumstances. Suppose the river leaving 
its natural bed occupies the land of any person (whether gradually or not 
giudually, makes no differencej, as if with the object apparently of 
aoquiriitg ill it a new bed ; not a long while after, it suddenly returns 
to its old place with the same Adolence Avith wliich it had quitted 
it; it is most equitable that oji this retrocession of the river the laud 
should bo restored to its former owner, thougli the violence of the river 
should have dei^rived it of its form; Dig. xli. 1. 7. 5. injuh ; xli. 1. 30. 3 ; 
Aui. 4, iinismiicli as tliis kind of occupatioti does not differ very much 
from inundation. Hut if the river quits (the new bed), not witli the 
same violence with which it came, but by means of slow and gradual 
retrocession comes back to its former place by the process of alluvion, 
then that portion of the bed which it gradually leaves dry behind itself, 
ought not, it seems, to bo restored to its former owner, but ouglit to be 
considered as an accession by alluvion to the possessors of tlio adjacent 
lands; (Dig. xli. 1. 38 ; Cod. vii. 41. 1). It was for this very reason, I 
think, that roiupouius advisedly xmxl the words ‘ with the same violence,’ 
(eodem iiupetu) in Dig. xli. 1. 30, 3.^’^ 

In support of this opinion, he refers to a law in the Codc^ and 

I S.iopo cnim uoqui ot Loiii ratio i:?ua^lt?t, ut priori potius duinino mIvous rostitiial nr, tpiaii* 
ailiuiliiretnr viciuis ])()S!3esM(>ribiuc Do quo fuoilo quid co)-ii clpliiiiri p(»ii‘:st, sofl ox oirouiri- 

Ki.iiTitiis judioanduiJi ost. iiiiiuon roiioto luiturali nlvr-o a^^runi allciiiu.^ oToii[»nss<i (nivo 

paiiliitiiji, sivo Jioii paului i/n, iiiliil ijitorcst) ila »t iiovum hlo S:if»i alvourn (jviao.sifii^o vidcMlor ; 
floiudo lioo ita niiilr.o post, iiMrqjovo in voionnu locum Hiibito at.t|Uo oodoju impodi, <juu ]i(‘r>^ 
rnpoivit., so ; acquissitnuiu es(, acruni reiropHU IliiMiiiM'.s rosritut iim nd pri.stinum 

lUmiiuum rove r* i, boot formain a;:!:n irnpotiib llumiuis ubshilorif, (. 7. § i/i'.od .ri b. x.o jht. d. L 
t.'t'iju «i0. § d- h'tc t. 1. K’i )i, ‘(fiViti.-i nuff.L, v.fi 'fj f'ti'if , lUii. quirt iiuiusmoili oiii.'iqiatio j\ou lonj^o 
abosL ab iiiundaLioiio. At si tlumou non oodom ivtipodu, quo vimir, (lisoiMlal, sed lonto et 
niiuutatiiu ri'ccidoiido, alluviuno in [iristinurn locum rodoat, spatium illud idvoi, quod Biccum 
po.st Si; .semsim ro.lir|uIt, iioii vidot.ur imori domino rcstitnomliiuj, sod allnvioui^ aoorosccro px*oxi- 
inorum fu’atuliornm possossoribus, Iogt. AffinHj dS. Aoc. fit, fao, /. 1. C. ailuv. Atquo ob 
liaiio t"»,u.sam arbitrur J’oiiipouiunj in d L cr-ja dU, § ,M. id tL /. st ajt'r lid. consulto exprossbyso 
liaoo vorlm, ciHieiu intpfdu. Viunius, Ci>mm. ad Inst. lib. ii. t. 1. toxi.. Do Alvoo. Sotl qiioni- 
adiiiodimi, si ooflom impot II disoe.sHor ir< atpia, quo voiiit, rest iMiai.ur propriiaas, iia ct iisum 
ii’uct uiu ro'sLiLnonduiri <li<'.i'iiduni ost. Dig. vii. 4. 2d, ( Cr»nijioniii.s). 

l:it cum lluvius prioro alvoi> dcrolicti*, alium sibi baut : ager, quoin cirouinit, jirioris 
doiinui nianot. qundsi panluuiii iia forat, ui al tori parti ap^jlioot : id rdluviouis iure ti quaori- 
tur, cuius 1‘uudo accrodoit. Cod. vii . ll, 1. 
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to the following ciiso considered by Alfenus Varus to be found iu the 
Digest : — 

“ Attius had a field adjoining a public road: beyond tlie road there 
was a river and land belonging to Lucius Titius : the river moviiig on by 
slow degrees first of all washed away a plot of land whicii lay be- 
tween the road and the river and then carried away the road. Afterwards 
it giudiially receded, and came back to its former place by (the process of) 
alluvion. It was held that when the river carrit.*d away the field and the 
public road, tliat field became his who had land on the opposite side of 
the river : afterwards when (the river) by slow degrees went back again, 
it took away the land from him to whom it had been assigned, and gave 
it to the owner of tlie land across the road, because his land was nearest 
to the river; that property, however, which had been public could not be 
acquired by auy one; but still the road, it is said, in no way in’cveuted 
the land cast by alluvion on the other side of the road becoming the pro- 
I)erty of Attius ; because the road itself would be a part of the land (of 
Attius).”! 

Therefore, tlio general rule, which may be gathered from this 
discussion by V’^innius, is shortly this that, when the river leaving its 
natural bed occupies the land of any perso)i, and afterwaixls suddenly 
and violently, and not by the process of slow and gradual alluvion, 
reverts to its old bod, then the land in wliich tlie river had made its second 
bed ought to remain the property of its former owiku*. 

J. Yoet, liowever, in his commentary on the Digest, expresses a view 

I Attius I'lirtliiJii socuiiduui vinrn. j»ublir;uu ; ultra viaui lliimou (U’sit. (..'I. Lucu'i 

Tiiii : Unit, paiilatini, pi iriiurn utniLinui aj^niiu, qui ini (;r viain of. fliimou os.st.t, artibo-dil/ 

ci viruii |»OatLS’L rur.sns iniif utaLiiu na'f.s.sit ot alluviouf* in anti((iMini loiMifu n'diit. ii^«- 

pondil , iMiui Hiiinnn n.L^ruiii tit vi.iiii piibliouiji su>;i ulissct, uiim nj^riiui (uiis Tact inn (‘ssc, qiii 
traus Hur)u.‘n tundinn li:ilnii.s.=irt : })(»st.ca cum |)iiiil;j.M’in iv'.i n) adtMui.ssi; c i, fuctua 

i.rsanL, ot .‘Kldidisso oi, oniiis trana viani ossj-t, cins Tundua piu.viinna llinnini osaot ; id 

aiit.oin, (imnl piihiiiMiiii fuis>)ot, uomini uoc t-anum iinpodimontn viani oy^’o. ail,, (|Uo 

Tiiitius aj^ur, qui trails viaiu Mlluviono ivlicLus o.st, Allii liorot : luun ijisa qiiof|U(; via ijnidi ossoL. 
Dig. xli. i. I5vS. 

'rho rolalivt) posit iuns of tlio tioMu, tlii3 puldio road and Clio rivor roxpcctivuly Co bo 

as folloAva : 

Fir.Ui of 

Pi r.LK^ Ruau 

.FiaUi of an- afioti^f:via-<s per.<o?i ' — 

Biver- -■ ' 

FieUi of Lifciit.-i 

yido Poliiior, Pandeclao> lib. xli, i, 1. § liS (iiutis). 
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of tlie law rogarcling the ownership of abandoned beds different from 
that entertained by Viiniius. lie thinks that Justinian advisedly reject- 
ed the qualification which Gains had engrafted upon the general rule, and 
Jiolds tliat the rule as laid down by Jastinian, namely, that in all cases 
where the river deserting its second bed either reverts to its original bed 
or makes a third bed for itself, the second bed should be divided among 
the adjacent landowners in proportion to their respective riparian in- 
terests, is far more equitable than the one suggested by Gaius, namely, 
that in some cases the second bed should be restored to its jirevious 
owner.* 

Inundatio. — As regards Inundatio, or flood, tlio Roman lawyers are 
unanimous in declaring that it produces no jural change whatever. 
Justinian using the words of Gains* says : — 

It is otherwise if one's land is wholly inundated, for an inundation 
does not permanently alter the nature of the land, and consequently if 
the water goes back, the soil clearly belongs to its previous owiier.^'^ 

What i?iundatio signifies, is thus explained by Vinnius in ]jis com- 
mentary on the Institutes: — “It is properly speaking an inundation, avIiou 
a river augmented by showers or by the melting of snow or by any other 
cause, outspreads its waters over the adjacent fields in sucli manner 
that it does not change its banks or its bed * (Dig. xliii. 12. 1. o). When 
this happens, Justinian following Gaius (Dig. xli. 1. 7. 6 ) declares, that the 
proprietorsliip of the land is not lost : and that, cons(*qneMtly, when the 
water subsides, the himl, which was thus covei ed, is not added to the hinds 
of the adjoining owners, but coiitinnos to be his whose it was before the iii- 
iindation. And then he adds this I'eason, (namely), that inundation does 
not permanently alter the clairacter (species) of the land, implying thereby 
that in the case of inundation, the land does not lose its proper form as 
it does when the river changes its bed; because the bed is supposed to be 
formed by the river flowing over the land fora considera;b]e time, and slowly 
excavating it, whereby its surface stratum disappears; whereas by inun- 


1 J. Coriini. ad i’aml. Hb. xli. t. 1. § IS. 

2 Dii^. xli. 1. 7. e. 

2 iMuylo, imp. .Jusf.. iii.st. 40. Alia sano cviuaa o.af, .s’i cnitis toLiifi fiicrir. 

uofiTio oiilui iiiiimlatio Hpociom funili coinniriiat cl ob id, si rccossoi-it aijiia, paiaia est cum 
fuiidiini cin.s juanert?, cuius ot fait. lust. ii. 1. 24. 

^ Inundatio propric ost., cum (lumen imbribri-s, rcl rtiTihiLS, vol f|ua alia rations aucLum in 
viciiios car.:pt>s ita sc clViiudit, ul iieo rip.iH alvmim Buuiii niutot, L 1, § ripu 5 da fium. Vinniius, 
./Jojiiui* ad liisL. lib i*. L I. text. Do luuiiduLiouo. 
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dation the lands are all at once with a sudden violence invaded and 
are simply covered by water; it cannot be said, that by such violence 
they, (i. e., the lands) are comminuted, dissolved or excavated, or iiliat they 
arc deprived of their proper form. Although, at best the higher parts of 
the gi’ouud are washed down, yet the solid parts of the interior of the 
ground (i. the substratum) remain intact ; and though there be a 
change in any of its qualities, yet there is no more change in its sub- 
stance than there is when a portion of a field i s encroached on by a lake, 
in which case it is certain that the rights are not at all altered.”' 

Orotins is of opinion that the distinction thus drawn by Roman 
lawyers betw’een an inundation retiring all of a sudden and an inundation 
receding slowly and gradually, — pn'serving the right of the previous 
owner to the overflowed laud in the one case and -.issigning the abandoned 
bed to the adjacent landowners in the olher, — may well be introduced 
by positive law as tending to make people more careful in securing their 
banks, but it does not at all follow from natural law^- or natural reason ; 
and he holds that in both cases the right of tlie previous owner ought to 
subsist,^ though in some cases a presumption of abandonment of such 
land by him may arise if the inundation is excessive and continues for 
a long length of time ami no indications of his intention to retain his 
property therein are apparent. But sixch presumption being naturally 
variable and uncertain, the positive laws of some countries have, he states, 
fixed definite periods after the lapse of wliich the owner’s right to the 
submerged land is lost, unless he preserves his title to it by the exer- 
cise of some acts of ownership, </., l)y fishing, — a proviso which the 
Roman la-wyers, however, rejected. 

I Hfur ciini lii, ait Jii.'si.iniaiiUM [>osl. (iaiuTii, L 7 , § aUntf //^ ruiidi propnctatoni 

non amiU i : of. I'midinn, fjiii uh non fu.lioi vicinis posses- 

floribiis, fioi .1 oius fuanorr, ruins iniintlaf.ionrjin riiornl., Eb addit lianc r;itioiiem, fjuin 

iimndutio I’lindi ojificiom non frominutui, <tn;)si dicui., wtm ut ulvoo Inclo propriani formani aj'or 
jimittib, ila oi itiiiTuhitionr. <juippt^ silviunn (ini diut uriio (apsu lliimiidy. <;t ((‘nta ovoavfd.ioiio 
agri, lit iam plana, oiufi ;nni>lius mm appaiv.ai : inmidjitiono aiitfm ano^Babitauoo inipotn 

praodia invadi, al,tpi.«: coopi-rivi diimlaxat, in>ii r.onnniimi, di.^iisol.vn aut r.xravaii, aiit forin- 

am ujiiiai.ssfj dici possmd, d. 1. i . n/i/rr dr/vm, A lajiio lit inaxiiur sninma para agri in 
aroiiaiu disaolvatur, maind tfinion solida para fundi interior : ot at ile f|iiaIit.ato aliquiil jiiutct, 
Hubataidumi non niui ot. non Tnagis qiiain pars agri, quae a Tbcti hauritvir, ciiitiB ina non mutari 
cevtum cat V'nuvnv^, Ooinivn ad \ns.V.. V\b. v, 1. loxI.. \)n IvnunVaUono. Cf, J.VonV 

Oomin. ad Paiid- lib. xli. t. 1. § l‘d- 

2 Grotiiua, do lur. Roll. ot. Pat*, lib. ii, c. 8. § 8 
« Ihid., § 10 . 

18 
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Owners of qualified interests in land who may claim alluvions.— 

Under the Roman law, a pledge-creditor and a hypothecary-creditor, that 
is to say, persons who acquired an interest in land under a pledge 
(pignus) or a hypothec (hypotheca) were entitled to have the same interest 
extended over increments annexed thereto by alluvion subsequent to the 
pledge or the hypothec.* According to Ulpian, a usufructuary (fructuarius) 
also had a right to accessions by alluvion to land over which he had a 
right of usufruct (usufructus), but he had no right to islands which 
miirht rise in front of such land.** 

Alluvions liable to additional tax. — In the time of the Kmperors, 
lands gained by alluvion wore subjected to the payment of an additional 
tribute or tax to the treasury, and lands lost by diluvion were exempted 
from such payment.® 

Alluvion and diluvion under French law.— Let us next proceed to 
see how the principles of law whioli we have just discussed, have been 
developed and elaborated in the legal system of France. In pursuing 
this enquiry, it will he convenient to adhere totlie original cla.ssilication 
of the subject-matter, namely, (i) alluvion, (ii) avulsion, (iii) islands, 
and (iv) abandoned beds of rivers. 

I. Alluvion. — Tlie Code Civil, article 556 , thus defines alluvion and 
declares to whom its ownership i.s to belong : — 

A deposit and increase of earth formed gradually and imper- 
ceptibly on soil bordering on a river or other stream, is donominated 
‘ alluvion,’ and it is for the benefit of the riparian proprietor, whether 
in respect of a river or stream navigable, ‘llottable,’ or not; on condition, 
in the first two cases of leaving a landing-place or towing-path conform- 
ably to regulations.* 

Under the old French law, alluvions formed on the banlis of navi- 

1 Si iiTitlri propriotaa y>i"iiorj il.'ila sit, nsus fruotns, qai postoa aflcrovorit, pi^piori orit : 

eadoin caiisa cst allnvioiu.-:!. Dig. sli'i. 7. 18. 1. (raulus^). Si rinidus liypchliociit* sit, 

dciiidu alTiivione iiiaior factiis ost, totn.s oblij^abitiir. Dip;, xx. J. lb pr. (Marcian). 

2 H.*ic viciiiu’a tractatus cs-it:, qni sidofc in co quiid acccHsit tracrari : ct placuit alluvionia 
quofpio iisuin iVricinm ad fructqariuiii pcrilnoro. sod si insubi irixU fundani irt tiiiinino nata 
sit, oiufl iiHUni I'nictuni ad fructuaiiani non pcri.inoro IVgasn.s soribit, licoi proprit.'taii a(ic«dat : 
esao (Miim vcluti })roprium fniidnin, cuius h.stis rrnctiis ud to non ]iorbincat. l)i^^ vii. 1. 9. 4 
(Ulpian). But the right to alluvicn was doiiiod by ruulna, who liold that it wont to the do- 
tniniis. Paiilus, Sent. iii. G. 22. 

S Cod. vii. 41. 2, 3. 

4 Code Civil. § 55G. 
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gable rivers belonged to the king, and the riparian proprietors could claim 
no right to them otherwise tlian under grants from him.^ 

Lands gained by alluvion from the sea, or by derolictioi thereof, 
belong under the Code Civil to the state, and they do not acquire the 
character of alluvion or dereliction until they have been completely 
abandoned by the withdrawal of the waters of the sea.^ 

The state may grant, subject to such conditions as it may choose to 
impose, alluvions and derelictions of the sea to private individuals, who 
may, thereiore, also claim them by prescription.® 

A deposit of earth has the character of alluvion, if it be formed 
under the surface of the water gradually and imperceptibly; it matters 
little that its appearance above water hns Ix'-oii sudden and the result 
of subsidence of an inundation; the gradual and imperceptible growth 
which is necessary in order to constitute alluvion, relates to the mode 
of formation of the alluvial deposit and not to its emergence above 
the surface of water.'* 

If a sandbank forms in. the bod of a navigable river, so that it 
remains covered with water during several months of the year, it cannot 
be considered as an alluvion belonging, by right of accession to the 
adjacent riparian owner ; but is regarded as still forming a portion of 
the bed of the river and therefore belonging to the state.^ Nor does a 
deposit of earth formed on the banks of a navigable river acquire the 
character of alluvion, if it remains covered with water when such water 
is at tlie’meaii height necessary for navigation.^ 

Lauds temporarily discovered by Avater at ebb tide cannot be con- 
sidered as an alluvion, more specially at that period when, by reason of 
the proximity of the sea, they hiippen to bo entirely submerged by the 
sijring tides.'^ 

An essential pre-requisite of alluvion is the physical adherence of 
tlie increment to the riparian soil. Therefore, a deposit of earth formed 
in a river, so that it is separated fi’om the adjacent riparian soil by an 
arm of the river or by a streamlet (111 d'cau) cannot, be considered 

^ I’othior, Droit Civil, torn. iv. j). 1. c. 2. e. 3. art, 2. ti, To7. 

2 Sirey, Los Codes Annotes, v 1. § 538, not e (iioa. 38, 39). 

^ Ihid,f § 538, note (nos. 42-44). 

* Ihid,, § 566 note (no. 2). 

6 Ibid., § 566, note (no. 3). 

• Ibid., iioto (no. 4). 

7 Ibid., note (no. 5). Uut upon this point opinions fjcem to tliiTer, 
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as an alluvion.* It lias, however, been luljudged subsequently, that 
it is suHicieiit if the adlierence of deposits to the riparian estate is 
habitual, tliougli only at certain periods of the year it may be separated 
from th(3 latter, by streamlet/^ 

A deposit of earth formed insensibly in the bed of a river and ad- 
hering under the water to tlio subsoil of a riparian estate, has the 
character of alluvion, and belongs to llie owner of such subsoil even 
thougli at the surface of the water it may be separated from such soil by 
a streamlet or a caiial.*^ 

A deposit of earth gradually and iin})ereeptibly added to riparian 
land, has the character of alluvion and belongs to the owner of such land, 
oven though it should have been occasioned by the labour of the human 
hand executed in the river or stream or even by works of art executed by 
the state in a iiavigabh; or ‘ Hottable ’ river.* But it is otherwise, if the 
deposit of soil resulting from works of art tnkes placio suddenly and 
perceptibl}^*^ 

There appears to be a conHict of authority in th’anoo npoi tlie point 
whether alluvions formed in a river or stream along a public road or 
Jiighway Ixdoiig to the state oi* to the commune, or whether they belong 
to the owners of estates situated on the other side of tlie road or way/' 
But it is settled that if tliey form along a towpatli, they enure to tJie 
benefit of tlie riparitin envnors/ 

The alluvion wliicli takes place in a canalised stroaiii or a canal, does 
]iot accrue to the riparian owners, the banks thereof being the property 
of the state or of him who has excavated the canal/ 

The right of ulluvion does not apply to iiicreitionts annexed to the 
banks of torrents (i. c. intermittent streams) ; the owners of the soil of 
the bed become the owners of the increments which the waters have 
added thereto by superposition/' 

As alluvions formed on the banks of a stream, whetber navigable or 


J Sircy, Lerf (yodes Annulet;, v. i. ^ iSuG. nufc* (nosr'. tl, 7). 

* Ibid.j note (no. 8). 

^ Ibid.j noto (no. 9). 

* Ihid., nolo (iiOH. 11, IT))* 

^ lhid,y iioto (no. IG). 

ft Ihid.f nolo (noH, 17, 18). 

7 Ihid.y note (no, 20). 

^ Ibid., nolo (no. 23). 

^ Jbid., note (ilo. 21(2)). 
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not, belong to tlio riparian proprietors from the time that the deposit 
takes place, it follows tliat if the state desires to^ canalise the stream, it 
cannot remove the alluvions without indemnifying the riparian owners 
for the loss whicli they sulfer on account of it, even though the riparian 
owners may not have previously taken possession of such alluvions. ‘ 

Right of usufructuaries, legatees and secured creditors to alluvion.— 
Usnfrnctnaries,'^ legatees, secured creditors, and in general, all third per- 
sons who acniniro an interest in, or a right to follow, tin? land, are en- 
titled to alluvions, according to the nature of the contract in each caso,^ 
Right of a vendee to alluvion — In tlie case of a sale, the buyer is 
entitled to accretions formed after his purchase, even though tlio extent 
of the area sold may have been expressly stated*; but as to alluvions 
formed previous to Ids purchase, liis right to them depomds on the terms 
of the contract of sale, or on tlic iiihmtioris of the parties, and does not 
necessarily pass under the conveyance.^ Where the sale is subject to a 
power of re-purchase, the vendor is entitled, when ho excuT.isos the 
option HO reserved to him, to all accretions formed subsequent to the 
sale.*^ 

If a pi?rson Avithout title sells riparian land to anotlior, the true owner 
jiiay recover from the buyer not only such land, but also all ineronients 
that may have been added to it, tliougli the buyer may be entitled 
to claim compensation in resj^ect of such increment.^ 

Whenever any act of alienation is dissolved or rescinded, n,nd the 
subject-matter of such alienation is ordered to bo restored to the alitmor, 
the latter is entitled to have it together with all alluvial increments 
which may have accrued thereto.^ 

Right of a farmer and an emphyteuta to alluvion.- A farmer is en- 
titled to alluviojis formed after the dale of his lease, though there is some 
difference of opinion amongst the aiitliorities as to whether he is liable 
to i3ay any additional rent for tliem.^ But the emphyteuta ae(|uires the 

* Siroy, Lc::i Codo;^! AjiuuLcSj v. 1, $ 556, uuti; (no. 26i. 

« (5>dc. (Ji\ il, § 50G, 

Siroy, Lcs CodoK AinioLos, v. 1. § 55G, notu (iw. 20). • 

^ /fdd. 

^ Ihidny iiolc (no. 27)v 
® Ibid.j nolc (no. 27 
7 Ibid., (tio. 28). 

^ /bid.j note (no. 

^ Ibid.y note (no. 30). 
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alluvion free from the obligation of paying- any increased rent, oven 
tlioiigli the exact area may have been specified in the lease.' 

A stranger, who is not a riparian proprietor, may by prescription 
acquire a right to an alluvion, eitljer directly or by proscribing for the 
riparian estate to which the alluvion adheres.^ 

Dereliction. — The Code Civil draws no jural distinction betiveen 
deposits of earth formed by tlie process of alluvion and lands gained by the 
dereliction of a portion of the bed of a river, because article 557 goes on to 
provide that in the case of derelictions occasioned by a river receding insen- 
sibly from one of its banks, and encroaching on the either, the proprietor 
of the bank discovered profits by the alluvion (or, more properly speaking, 
by the abandoned portion of the bed), and the proprietor on the opposite 
side loses his right to n?claiin the land encroached upon by the river.'^ 

Derelictions of the sea, liowevcr, belong to the state and not to the 
littoral proprietor.*^ 

Inundation. — Tiuindations, even for long periods, do not affect the 
proprietorship of the submerged soil, under the law of France, as they 
do not oven under the Roman law. Land, which during several years, 
has been covered by the overflow of a stream, is not, when the waters 
happen to retire, assimilated to the bed of the stream, and considered 
thenceforward as an acejuisition for the benefit of the adjoijiing ripiiriaii 
proprietors, but is deemed to continue as the property of its previous 
owner, although it might have been denuded of all soil ausceptiblo of 
culture and vegetation.'' It is the same with rogarrl to lands which 
might have remained submerged under water for more than thirty years, 
provided, however, the riven* has not abaiidojied its ancient bed.^' 

Alluvion in lakes and ponds.— Article 558 of the Code Civil declares 
that : — 

Alluvion does not take place with respect to lakes and ponds, the 
proprietor of which preserves always the land which the water covers 
when it is at the pond’s full heiglit, even though the volume of water 
should diminish. 

* Sirt*y, Loa CenluB AuuotiiB, v'. § 556, nutc (uo. 31). 

2 Ibid-i uoto (no. 32). 

Code Civil, § 557. 

^ Siroy, Lcs Codes Aunotca, v. 1. § 53S, note (iius. 38, 39). 

Ibid.j § 556, note (no. 10). 
m * Ihid.j note (no. 10 (2)), 
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In like manner, the proprietor of a pond acquires no right over land 
bordering on his pond which may happen to ^be covered by an extra- 
ordinary flood. 

II. Avulsion- — Article 559 of the Code thus hays down tho law 
with regard to avulsion : — 

If a river or a stream, navigable or not, carries away by sudden 
violence a considerable and identifiable part of a field on its banks, and 
bears it to a lower Geld, or on its opposite bank, the owner of tlie part 
carried away may rechii]ii liis property ; but he is required to make his 
demand witliin a year: after this interval it becomes inadmissible, unless 
the proprietor of the field to wliieli the part carried away has been united* 
has not yet laken possession thereof. 

it has been held that article 559 applies also to a case where a new 
branch of tho stream siiddenl}'^ cutting off a portion of a field has 
transformed it into an islandJ 

III. Islands. — I stated in a previous lecture* that, according to tlu* 
law of France, the beds of all rivers wliicli are navigable or ^ Hottable,^ 
are not susceidiblo of privnte ownersl)ip, but are vested in the state as a 
part of tlie public domain ; the i)roprietorshjp of islands being a necessary 
consequence of the proprietors! lip of tho bod, it follows that the pro- 
prietorship of islands formed in sucli rivers should, according to that 
law, bo also regarded as vested in the state, and accordingly we find article 
5G0 of the Code Civil laying down that; — 

Islands, islets, and deposits of earth formed hi tho bed of rivers or 
streams, navigable or ‘ flottables,' belong to the state, if tliere be no title 
or prescription to the contrary. 

An isliiiul thus formed belongs to the state, even though it occupies 
submerged sites belonging to private proprietors, provided it h:is formed 
gradually and not in a sudden manner. To such, a case as this, articles 
5G2 and 563 of the Code Civil do not apply.^ 

But the beds of streams which arc neither navigable nor ‘flottables^ 
being, as wo have already seen, the property of the riparian proprietors, 
the Code Civil in article 561 lays down that : — 

Islands and deposits of earth fornibd in rivers and streams neitlier 
navigable nor ‘fiottables," belong to the riparian proprietor on that side 
on which the island is formed ; if tHe island be not formed on one side 

1 Siroy, Lea Ooilea Aniioiea, v. 1. § 559, note (no. 1). 

* Sitpriii lO'l. 

• llid.f § 500j note (no. 
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only, it belongs to the riparian proprietors on both sides, divided by an 
imagiiiary line drawn through the middle of the river.* 

This article applies even though the stream may be ‘ flottablo ’ for 
logs only.* 

The law of France both prior to® and since the Code Civil follows the 
rule of Roman law with regard to the ownership of islands formed b}' a 
branch of a river intersecting a field, and scpai’atiiig it from the mainland. 
Article 5G2 of the Code Civil lays down that: — 

If a river or stream in forming for itself a now arm, divide and 
surround a iield belonging to a riparian proprietor, and thereby form an 
island, such proprietor shall retain the ownership of his land, although 
the island be formed in a river or in a stream navigable or ‘ Uottabic.’ 

IV. Abandoned beds of rivers. — The old law of Prance, prior to 
the Code Civil, following in this respect the provisions of tlie Roman 
law, declared that the bed abandoned by a river or stream belongs to 
the riparian proprietors by right of alluvion, the proprietors of the soil 
in which the river or stream makes a new bed having no right what- 
ever to the soil of the deserted bed.* Bnt article f)G;i of the Code Civil 
abrogates this rule and provides tliat 

If a river or a stream, whether navigable, or ‘ llottable ’ or not, 
forms a new channel abandoning its ancient bed, the proprietors of the 
soil newly occupied by the river take, by title of indemnity, the ancient 
abandoned bed, each in proportion to tlie land of which he has biion 
deprived. 

This seems to be in accordance with the view of Pnffendorf, who 
condemning the rule of the Roman law upon this matter, maintained 
that the deserted bed ought, in equity, to be adjudged to the proprietor 
of the laud occuijied by the now bed to console him for his loss, and that 
if the river again forsook this new bod, it should be restored to its pre- 
vious owner and should not be divided among the riparian owners.® 

Although under article 563, the proprietors of the soil newly occupied 

• As to tho old law, wliicli is rlio Biimo as the present., see Tol hier, Droit. Civil, loni. iv. p. 1. 
ell, 2. H. il- art . 2, no. 

2 Siroy, Les Codes Aunolcs, v, 1. § 5G0. nolo (no. 5). 

Potliier, Droit. Civil, tom. iv. p. 1. cIk 2, s. 3. art. 2. no. 1G2. 

Ibid., no. IGO ; Siroy, Ijoh Codes Aimotos, v. 1. § 5G3, note (no. 4). lint in tlio joris- 
ilictioii of the Parliamont. of Toulouse the rule of tlie Uoinun law is followed. Hid., note 
(no. 5.) 

& rufifendorf, do Itir. Nat. et. Gent. lib. iv. e. 7. § 12, 
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by tlio river are entitled to the soil of tlie abandoned bod, yet tliey are 
not entithid to islands or islets wliieli nia.y^ have previously fonned in sucli 
bed and become vested in the state or in the riparian OAvnersd It is 
worthy of note that a eompavison of this artielo with article o57, leads 
to a soinewhat curious result, namely, tliat if a river abandons a jfor- 
lion of its bed, and eneruaches upon tbo land (»£ the otiposite riparian 
proprii.‘t(H‘, the p(»rtion of tin* bed thus aband<med beloin^s to tbe adjoining 
and not to the opposite riparian })roprietor, but that if it happ^ms to 
abandon the of its bed and occupy tin? land of tbe rit»:i,riau 

proprietor on the Oj>[)osito side, the bed tlius wiiolly abandoned belon;;^’s 
to the latter. 

‘ Siivy, Lfrf CvkI(.\s v. 1. ^ 5i»a, nolo fno, 2). 
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A LLUVrON" AND DIJilTVIOX, 

{Entilitih a, id Aaiericau Law), 

V.»luo aiicl inipoilarjcf.} in tluH fountry of rnlo.s of Hngli.sli and American law rf'Lilinii; lo 
itlluvioti- ■ llrai'ion — A. M;iril.iiiia incu'riM'ula — I) i vis: hi'..* iiiio (liroo ki?i(ls, allnvio niari..', 

rocessus mariH, and insrila iri.'ii is (i) Alluvion, an'ordini:;- tf) fj»>rd Halo — Ac(*ordinj^ to 
Jllaoicsl'iiK.? — Ilosult- of iln*. aut. hf*rii !«.‘s — Itrx v. Ltnd • — Afoaiiiiii^ of i.lio tj.Ypros- 

sion ‘ irii j j*'.rcr|)l ililo ata-riM ^ — AH(trnf‘\i-(iAUii ral v. Chamhor.s — Dr*finil:ion of allnvion — 
to alluvion r(\snll.iji.Lj from ariilivial oaiiMos- — .\(>plio:i liilif y t)f tlio ])i'inoi[)lo of alhi- 
vitm 1.0 tlio convi'i'so rase of r'ncroaoliinout- of wal.m* upon land — Aiiplivaliility or otliorwiso 
of Llio niln of allnvimi, wlioro Llio orijrinal limits <»f litioral or rijiarian ostatos towards I Iio 
aoa or river are aseertainahU^ or aHeertairual Discnssiun of aathorilies — Foiilerv. Wriijht — 
Mr. I.lonek’s arL^nnient tliat. rule of alluvion ou^Mit not to ai>ply to ‘Tyrants inado in tlie 
Lniteil. 8iai,i s of lands ljonndt*d l>y * n(‘(‘ 1 ^onaMint^'^ ’■ Mule of alluvion not applicable to 
c.-states M liieli have no water fri >nfaj.(e.— Nature of j i'^ld ar(|iiin>d in iiiereinoul.s a.lded liy 
alluvion —A]ip(ij-i ionment of alluvii.ui am(my.''t eoiupetiuo* fronf ,i;_'ers--.77;.>/-///..o/. v. I'ifmil. - 

(ii) J)eri.Iieti'..*n— ( )wMei’sJiip of lands ahandoin'd b^v llie sea or a l.idal na.\ iy:alil.! river — 
lOib.'f.t of iiniiidation <>rj tin*, ownorship of laiiiis litTiM-t of suddea eli;)ji;.’;e of Ihe elian- 
nel of a, river u[)oii the o\vni.r.><)d|> oi' the lu.-d nowly o(.*CMpi'-d —Mtnmr c/’ iUtrl i.'h' v. 
t.i i-e/tuva— Curibuii us to rlie lueditrm filuni of tin.' Sovt-rn (for a. porl, I'Ui of iis eoursi*) lr,*in_o' 
the (anislriiit boundary h(‘l.\veen Ihe manors on oppoyite banks Criterion for ilojeriuinin'^ 
the lef;a! eharaeter of such formations in i li(> sea (.u* in a river ns lie on Hie bon hu-- laud 
between alluvion and d.-relietion -(iii) Jsland.s Uwiunvliip of an island ninkr iliib-r.mt 

eiremnstaiiees — (ivj Avulsion- — IJ. L-’lnvialia iMerejm.*nta-'"(i) Alluvion — i iij Dendietion 

Ownersliip of lands ileivlietc^d— -Ktfeet of smhlen or f.^radual t.dianjri- ,,f riio lu-d of a, 
stream on tlie posii ion of tlie boiiiulary line betwaaui eoiiti i ndnous pr< *pi ietor.s — 

(iii) Islands - .\ |.|)orl lonuK'io. of ielamls amone’ ripnri.in propii. -i ,.,ps --Uu le. of ilic Civil 

Code of Jiouif'iaiia — Alod<.! <*f divisio.n uf a si'cond islaiai Jorrned betwerii ilii; .drsl and 
the op^iosit.,! mainland vj ZJland v. Tiu' (ilaucr hu:ori».,\i(ioiL of — Tnu-la:.', of 

lliijdcina Actidrni If v. LhcLin.^on, 

Value and importance of the English and American law of alluvion.— - 
Besides tlio duciriiies of the Keaiiiu Civil law with regni’d to alluvion 
and diluvion, the prinei jde.s oxpeunded by eniineut judges and 
nowneu: text-writers in .Mngliind upon tlui t suhjeet, and dcvelopckl and 
elaborated i»y like authuriLii‘s in America,* b}^ reaseii of the Iluvial plieno- 

I 'I'l.,.> Anuricau lawyers are eoiisideivd lii-h aiitlioritles on tlie law of alluvion, the Courts 
of the rniteil Stales Jiavin;.^ iiad to consider ivdaLiti'^^ to it to a lar greater degree 

Ihan liio Court y of oilier countries. See speech of the JJon’ble Mr. W. Stukos ou thes Alluvion 
IJill. Ciuzette of Jiuliu, Siipplemcai. CcL 1:^, 1S7S, p. ioOD. 
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mcDa in that groat ooiitinont affording more frequent and far greater 
practical opportunities for their discussion and application, are often 
resovied to as rules of ‘equity and good conscience’ for the doternu- 
iiatiori of similar quesi ions arising in this country, wlienever the statute- 
law hero fails to furnish a satisfactory S(>lutiou. It may be useful there- 
fore to consider in detail, so far as the limits of this lecture will permit, 
the provisions of the law of England and America upon this matter. 

Whether Braoto]i, the earliest writer on the Common law of England, 
formulated tlie rules of the L-ominou law upon this subject/ or whether 
he simply interpolated the rules of the Civil law/ we need not stop to 
.icpiire. It is sufficiemt for Ihe 2 )rosent pur 2 )osc to mention that he has 
stated the law in almost the saine t(u*ms as those in which Jnstiiiiun 
had laid it down, a. d to Avhich 1 have already called your attention. 

Lord Ilah*, however, has pro(?eeded on a firmer and surer basis. 
He lias deduced the various rules of law upon tliis subject from the 
materials with which ih(i Year Hooks furnished him. 

In discussing, thcrcd’ore, th<‘se rules, I shall frt'quently have occasion, 
ill the couj'se of tin' present lectuiv, to refer to the De Jure Maris. 

Classification of increments of lands caused by the action of running 
water. 

Incromcnts of lands caused by tlie action of running water may for 
2 )urposes of convenience be divided into two classes : — 

JPlrst. — Marit/ima Incrementa, that i.s, accessions of land caused by 
the action of the sea, or by the action of tlie waters of an arm of the sea, 
or of a tidal navigable river. 

SrcAriulli /, — Fluvialia incrementa, that is, accessions of land caused 
by the action of the Wiiters of a nou-tidal or 2)rivate stream. 

Lord Halo classifies maritimo increments under three heads, — 
Increase — 

1. per jirojectionem vel alluvionein, 

2. iier relictioneui vel dosertiouem. 

ih per insulae jiroductionem.*' 

I iVr Dost-, C. J., in Rr.j v. Lord Yarinroo.jh, fN. S.) 1 i'’orIp.scuc, 40S, for 

opinion of Parker, (J. K. to tlio snnio rllVci ; Buli v. W rhrrfy ‘,i 'T. Iv. 2o‘>j }>r.r litvst. ,1. 

3 For Hnllor, J., in Hall v. Ilorhorly 'L'. II. 2.“,:; : scr Sii- M;iLh.-w Ufilr’H TroaliKo, 
prinU'd ill Morris’ lEi^iL of llio Fin’cslioro, p. 300, (‘^Civil Iroin whom IJracLon borrovviu 

much of \uti learning in iliis partimtlar ’). 

* Halo, do IiU’O lyiaris, p. 1. c. 1, j llaJgTiivo’.s Law Tracts, M j Mm ri.-;* of tho Foro- 

H 1.1 ore, 3SU. ■■ 
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or, as he aiiys in another place — 
h Allnvio mans, 

2. Eeccvssiis maris. 

3. Insula maris.* 

A. Mdntima inr/riy,ncnta — Let ns noAV pi’oceed to see what the rules 
of the English and American law ai*e with regard to these three kinds 
of maritime increments, in the order iji which I have just enumerated 
them. 

1, Alluvion, -According to Lord Hale.— As to alluvion, Lord Kale 
says:— 

‘^‘^The increase, per allnvionom, is, when the sea by casting up sand 
and earth doth by degrees inereaso the land, and shut itself out further 
than tlio ancient bounds ; and this Is usual. The reason why this belongs 
to the Crown is, because In trutli the soil, wliere tliorc is now dry land, 
was formerly part of the very fniidiis maris, and eoiiseqiiently belongs 
to the king. Hut iiuh'cd if such alluvion be so insensible tha.t it cannot 
be by any means foinid tluit tln^ st'a. was (here, idem est non esse et non 
apparere, the land thus increased belongs as a perquisite to llio owner of 
the land adjacent/-^ 

He says in another place : — 

Fur tlie ius alluviunis which is an increase of tljo land adjoining 
by the projection of the sea casting np and adding sand and slubb to the 
adjoining hind, wlu»r(‘by it is increased, and for the most part by insensi- 
ble degrees, Bracloii, lib. 2. cap. 2. writes thns:"’ (he quotes licre a 
passage fronj Bracton in which ho lays down the law regarding alluvion), 
— But Bracton follows the Civil law in this and some oth'U' following 
places. i\ ?id yet even according to this, tin? Common law doi li reguhudy 
liold at this da}' between party and party. But it is doubted in case of 
aji arm of the sea, 22. Ass. 9;]. 

‘‘This ins alluvionis, as I have before said, is do iuro comnuini by 
i^tlic law of England the king\s, /v*;., if by any mai'ks or measures it can 
be known what is so gained; for if the gain be so insensible and 
indiscoi .nl)le by any limits or iriarks that it cannot be known, idem est 
non esse et non apptirere, as well in maritime increases as in increases hy 
inland rivers. 

• ][:•](.’. lit? Juj’fs Claris, j). 1. c. C; llah^rMvtvs Law Tracts, 28; Harris’ ITisfc. of the Foro- 
kIioiv. o'J***. 

Unit?, til' Iuro Haris, p. 1. c. 1; llar;^Tavo\s Law Tracts, 14; Morris’ lliat. of tlio 
Foroslun’r aSO 
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Brit yet custom may in this case give this ius alluvionis to the land 
whorcunto it accrues. 

According to Blackstone. — Blackstone lays down the law in these 
words : — 

“ As to lauds gained from the sea either by allnvion, i, c., by the 
washing up of sand or earth, so as in time to make terra firina, or by dere- 
lictiony as when the sea slirinks back below the usual water-mark, in these 
cases tlie law is hold to bo, that if this gain be by little and little, by 
small and imperceptible degrees, it shall go to the owner of the land 
adjoining, for de minimis non curat lex; and, bosidi's, these owners being 
often losers by the breaking in of tlie sea, or at charges to kL‘ep it out, 
this possible gaJn is, therefore, a reciprocal coiisidtu’aiion for sucli possi- 
ble charge or loss. But if the alluvion or dereliction he sudden and 
considerable, in this case it belongs to the king: for as the king is lord of 
the sea, and so OAvnor of the soil while it is covered with water, it is but 
reasonable he should have the soil wIkmi tlie water has left it dry.”=^ 

Result of the authorities. It is necessary to remark before' wo pro- 
ceed that though Bractoii aud Bord Jfale laid dowu the doctrine with regard 
to ^ alluvion \ yat Blackstone ai»plies it also to gnidnaJ and imperceptible 
derelictions of the watcu’S, and, if I might venture to say, he is riglib in so 
doing, ^ for the gradual and insensible retreat of the sea oi* of a river 
is generally the efl’ect of its own action by tlio heaping up of alluvial soil, 
beach or sand. As Lord Hale himself observes, ‘therein no ullnviou 
Avithoiit some kind of reliction, for the sea shuts out itself.’* 

It is also evident fi’om the passages I have just now read that, ac- 
cording to Lord Hale and Bhvckstoue, the gonera.l rule is, that lauds 
gained from tlie sea aud from tidal navigable rivers bedoug to the 
CroAvn,^ but that a subject, Unit is to say, the adjacent littoral pro[»rietor 

1 ilo liiro MariR, p. 1. r.. 0; lf:ir;-rinvL-'a Lhw Tr.icta, 28; Moriia’ ITlrsL. of ilio 
Forest oro, aar>-at)(). 

2 2 Hhiek. Com. 2fil. 

i[:ill on the Seushnre, (2rKl ctl.), Ill ; Morris* If ist. of tlio Forerlioro, 7S7 ; Gould on 
Water.s, § 155. • ^ 

^ Halo, de lu.ro Maris, x>. 1. e. 8; Uarj^raverR Tjaw 'rraota, 21); ArMi r^' Uisf. »»f the Fore- 
filioro, 31)7, 31)9? (‘And thoiigli there is no alliivioii witliuut soiiuj kind o^' rciietion, for the sen, 
shuts rmt itself).* 

6 Dyer, 320, b. n. 5 ; 1 Keb. 301 ; -whoro it is pa^d that the n'^hi; is as aneltint as the KiTio:’rt 
Crown. Whitalcer v. 2 Keb. 751); Hr.x v. Lord Ytu'bonfUtjh^ 2 l!li,L;h 117 : W'oolrycb 

on W.atora (2iid ed.) 20; “it is not to lu' uiiderp.t(.»od/' sjws Woolryc-h, rererrinjr to tlie eiiHe of 
tl«e Abbot of llanisay, eited in Lord lIalo*s do lure M;ms, p. 1. c. C, “that the Crown is notm 
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iDay claim tliom, if (i) the aggregate increment or total ' acquest" is 
smiill ill quantity, anil (ii) the accretion is slowly, gradually and imper- 
ceptibly addiMl. 

That the increment should he small in quantity^ is clear from the 
reasons respectively assiginnl by J>iord Hale and Ijlackstoiie for this species 
of acquisition, viz.y — ^ Idem est non esse et non apjiamre^^ and, ^ Do muii’- 
wAs non curat lex." Yet in England instances are not wanting in wJiich 
littoral propriidors have taken possession of not very inconsiderable qnaii- 
tities of alluvial increments; though Woolrych attributes it rather to 
forbearance, or neghjct to interfere, on the part of the Crown on account 
of the smallness of tlio usurpation, than to the absence of any prerogative 
right to suidi increments. 

Meaning of the expression ‘imperceptible accretion ".—But this 
doctrine was controverted and disapproved in the well-known case 
of Rax V. Lord Yarhorotofh^^ where the Court held tluit the lord of the 
adjacent manor was entitled to a quantity of nearly I 5 d acres of marsliy 
land on the ground of alluvion." ISo that at the pi’f'sent day it may 
ho taken as a settled rule in Ihtglaiid that, any quantity of land, how- 
ever large,'* may 1)0 idaimed by a subject as an accretion by alluvion, 
provided the accretion satisfies the essential condition that, it has been 
slow, gradual and imperceptiblii in its progress. TJie passages in which 
Lord Hale says that land inert-ased hy alluvion belongs to tlie subject, 
when it is “ so insensible that it cannot he by any means found that the 
sea was there,” or so insensible and indi.s(?ernible by any'' limits or 

CMititloU by lin rivr«><;’atn’(> to all I lii:'*. iixTCinciit . to alba ion a^ well as avulsion, Sut ;ih Sir 
yVilliaiM lUackstono obtoi-vc'fi, * J)c luiuiit'is Hull iMiral bw/ ami, tlios.j ow mjrs bc'im.r 

ofioji losrrs by tlio broukiu*; in t)!' tin- s-t'a, or at to kot-p [!• i^nin is 

thorol’oro |M»ssibly a looiprocal coasiltlor.ii ii)ij for sva*li jiosJ.siblo locis or Woolrycli on 

VVai.iTS (•jul jmI ), t to ; Hont'k rni Navkoibli' JOvci-s, ■)* 2'A'2. 

t llav. Hop. rj',) ; 2 Voiitr. 1S8. “ If Ibo ^alt wain- b avo a yvi't'iC. <]nantiiy of land on tbo 

Bbnro, tbo kiin.^ «luiU bavo the liunl by bis |»roro«;al ivc. and I bn owjht of tbo adjoiiilrij' Iniul 
Bball not. brivn it a.s a proroynUivo.’’ 2 liolJ. Alir. rrorog. J5.pl, Jl ; ilouok on Na\i';a])lu Jlivers, 
§ 230; Wootryob on Waters (2inl ed.), 415. 

2 3 n. .y c. UL 

ii f^chuHes Ibinks ibat wbtai tlnM|TU.>.tion arises between the (’rown and a subject, tho 
decision ony^ht to d(‘]»ernl ou tfie exf<*id. of the ‘aevpn-stk and l.be dnnition of time (dapsod 
ill Its accninnlation or relict ion ; bin. Mial. winai it arise.-? between a siiliject and a subject, 

1 be decision on;;fbt not to rest iij>on ibc ^dur;itioii of time oidv'. On Aquatic iO^hts 137. 
3’bis opiniim, however, inilifcalos ngainst tho actual cireum&lajteed of the case of /’cr v. Lord 

Yarhoroi’ifh, ><itjh'a. 

. ^ Jiiint on liuundaries, ford < d.), 31. 
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marks that \t cannot bo known are donbtloss liable to the construction 
wliich in Rex v. Lord Yarhorouffh^ the counsel for the Crown sought 
to jdace upon tlieiii, iiainolj, that a subject is entitled to a mari- 
time inereinont by alluvion only where sucli increuient is so inconsiderable 
as to be almost iniperceplible.’ But the Court oi* King’s Bench deedined 
to accede to that arguniont, and held in that ease that an imperceptible 
accretion means one which is imperceptible in its ])rogress, and not one 
which is imperceptible after a lapse of lime. Abbott, C, J., delivering 
the judgment of the Court in that case said as follows : — 

“In tlioso passages, however, Sir .Mathew Hale is spcakiiig of the 
legal coiisequomco of sucli an accretion, and does not explain what ought 
to be considered as accretion insensible or imperceptible in itself, but 
considers that as being iiis(*iisible, of which it cannot be said with cer- 
tainty that the sea ever was ili(‘re. An accretion extreundy minute, so 
ininnte as to be imperceptible even by known luitecodent marks or limits 
at the end of four or live years, may become, by gradual increase, per- 
ceptible by suedi marks or limits at the end of a eenliiry, or even of forty 
or lifty years. For it iKS to be remembered that if tlnj limit on one side 
be land, or something growing' or pIac(Ml thereon, as a tree, a house, or a 
ba]]k, the lifiiit on the otluu’ side will brj tlie sea, wliich rises to a height 
Viuying almost at every tide, and of which the variations do not depemd 
merely upon the ordinary course of nature at lixod and asctu'tained 
periods, but in part also, upon the strengtli and direction of the wind, 
wliicli aw3 different almost from da.y to djiy. And, tliereforo, ilieso pas- 
sages from the work of Sir ]\l;itthew Hale are not properly applicable to 
this cpiestion. And, considering the word ‘ impercejdible ’ in this issue, 
as connected with the words ‘ slow and gradual,^ wo think it must bo 
understood as expressive only of tlio manner of the accretion, as the 
other words iindon))fed]\' art^ and as moaning imperceptible in its pro- 
gress, not imperceptible after a long lapse of time. And taking this to 
be the meaning of tln^ word " imperceptible,’ tlie only remaining point is, ^ 
whetlier the accretion of this land might projM'rly, upon the evidence, bo 
considered by the jury as imperceptibl(.‘. No ouo witness liTis said ihat it 
could bo perceived, either iji its progress, or.at the end of a week or a 
month.” 

Foundation of the rule of alluvion ajid the precise nature thereof. — 

If then the true and tlie only sciisible meaning of the rule is that, where 


A 3 B. & C. 01. 
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t!ie inoreriise is iirjixM'ooptible in its progress the incre/nent becomes the 
pmiwrly of the subject, it folloAVs that it becomes vested in hixn do die in 
diem as its growth extends, and wluit is once vested -in liim cannot be 
dcM'osted by tiio circumstance of a still further increase taking place 
afterwards. It is also clear that after this decision of the Court of Kinof’s 
Bt'iicli, which was afterwards aflirmed by the House of Lords/ the true 
foiiiidatiuri for the law of alluvion must bo sou^Iifc elsewhere than in the 
maxiiwU Sle minimis non curat lex’ upon which Blackstone, as we have 
seen, resied it. Thus, in AiloJni'ij-General v. Ohamhers,^ Lord Chelmsford, 
after qnotinir the piissio^^e I have already cited from Bhickstoiie, said : — • 

1 am not quite satisfied that the principle do ininiuiis non curat lex 
is the correct oxphination of the rule on this subject : because, although 
the additions may be small and insignificant in their progress, yet, after 
a lapse of time, by little aiid little, a very largo increase may have taken 
place which it would not be beneath the law to notice, and of which, 
the party who has the right to it can clearly show that it formerly 
b(dongod to him, he ouglit not to be deprived. I am rather dis- 
posed to adopt the i*eason assigned for the rule by Baron Aldersoii 
in the case of HVie Hull aud SeUuj UailvHiy Compamj^^ ‘ That which 

cannot be perceived in its progress is taken to be as if it never bad 
existed at all.’ And as Lord Abinger said in the same case, ^ The 
principle, as to gradual accretion, is founded on the necessity which 
exists for some such rule of law for the permanent protection and adjust- 
ment of property.’ It innst always be borne in mind that the owner of 
lauds does not derive henolit alone, but may suffer loss from the operation 
of this rule ; for if the sea gradually steals upon the land, ho loses so 
much of his property, whicli is thus silently Iraiisf erred by the law to 
the proprietor of the serishore.” 

And Lindley, J., in h-oster v. Wi hjIU^ stated tluit “ the law on this 
subject is based upon the impossibility of ideniiifying frojii day to day 
small additions to or subtrac.tions from land caused by the constant 
action of running water.” 

1 2 UliVh. N. H. 117 ; 5 Uiiig. ion ; 1 Dow. N. S. 178. 

a 4 De (1. & J. 55 ; 5 Jiir. ( N. ^S.) 745. 

S 5 M. * W. 527, 

* 4 0. P. !-). 438. In Loitvz v. Miidiiari Mohan- Thnkur, Lord Jiistico Jamos said that 
ihu adcrotioii by alluvion is hold to belong to the mljoining owner on iu;eonnt of the 
didieully of having to detoriniue, year by yeax', to whom an inch, ora tout, or a yard belongs.*' 

« 13 Moo. lud. Aj)j), 4G7. -■-* 
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In tlie lijvlit of these ;iut)ioriiioa, allnvioji may therefore be defined 
ns an additioji nimlc by the action of running water to adjoining land, 
littoral or riparian, in such slow, gradual and imperceptible manner*, 
tliat it cannot be shown at wliat iime it occurred, tlio extent of the total 
increnieiit beijip; wliolly inuna tcnaal ; ajid the law of alluvioii wliicli confers 
such incren^ent on tljo adjacent landowner may he taken to rest upon the 
prine:jd(i of c<‘in|)0ijsai ion embodied in the maxim, qui seutit onus debet 
sentm* coiiuiiodmn — the (‘quity of awardijig the gradual gain to liijii 
who is exposed to tlie cljance of suffering a possible gradual loss, as well 
as Uj 'Ui the impraeticab’b t V of idenl ifying from day to day the minute 
iuvrrements and decremenls caused by the eoiistaiit action of rinniing 
water.® 

Alluvion resulting from ai-tificial causes. Such thou being the 
founda.lion of the law <;f alluvion, there does not seem to be any reason 
wl)y it should not be equally a{)p!i(‘able, whether the gradual ficcretiou 
be the r( suit of ])nr(dy natural or of ])iirely artificia.l causes or partly of 
natural and ])art!y of arfilicial causes; jmovidod, in the case where 
the gi-adual accretion is prodm-cd hy tlie solo or partial operation ' of 
artiticial cau.sos, it arisies from a<*t.s of sucli a nature as may be doue iu 
the lawful cxerci.se of riglos of prr.perty and are not: intended for the 
solo or cxju’css purp'ost' of g.aining such an acapiisitionc' Tiuirefore, if 
jiianulafdnring or mining u[)Orai.ious upon lauds bordering on the sea or 
upon a public river eans<.^ a. gradual silting up of rubbish, slate or other 
ina, tier, edtber upon lambs where the manufactorie*s or mines are situated, 
or upon neighbouring property, thtj ma.t;<*ri:i Is tlius aceumuhitod would be 
subject to the ordinary rule relaiing to alluvion, just as if tln^y ha,d 
been deposited by natural c;iuses.‘‘ 

Hut the law of alluvion does not a|>ply wliere the artificial causes 
do not ]U’oducti a- slow ami gradual but a, sudden and nia.nilV‘st 
^acipiost^of land from th(‘ sea or from a river; in such case the law 

1 . AlL-Gcuf-rnl v. Rrtivry^ (I.ssrj) 1 'tiiMPs, Ij. I!., (jTo , wi-rn' (mm* , if tl»o 

accrt'iii>M. W.'IS pruvtMl tu Iimvc; clf';»rly p.'-i-rt-j); ililc Ip' fnju-ks ainl jnr ;• ■ i l.ijok 

pluco, :ni(I tl»o ;LCc]ftIo!i was t lu'ri.-i’oro rai jial'.;*'*! n> iiu: Ci'wvn. 

2 All?-*'** 2 5l>, DDlf'li; O'nMjU OH W;;! .I.r^ 

Atl y. Chtnnhfi\‘, (I. •L oO ; 5 .Jnr. N. S. 7n"> ; Ooti cl. tSin'rh 

Banoi'jiiff V. TUe intiia 10 1/. V. C. 1 Jp : G ILk) lial. A[»|) ; tiniart v. 

Irate of DandrCy 8 Uro. i*. U. 110 ; Vroiirielori^. tf Waterloo Bridge v. Ci'/q 5 Jur. N. £i. 1288 j 
BlackpooL Pier v. Fytde I'nion, AG L. ,1. Al. (J. ISO. 

A lliini uii nuuudurica (Urd Wd, , 

20 



154 ALLUVION AND DILUVION : ENaLTfill AND AMERICAN LAW. 

relatiu" to dereliction, which I shall presently explain, applies, and the 
acquisition belongs to the owner of the bed.^ 

Ill America, it has been held that, if it clearly fippears that a wharf 
or pier built out into navigable water is an encroachment upon the public 
domain, and in consequence thereof an accretion is formed against the 
adjoining land, the owner of such land does not acquire a title to the 
accretion, unless there has been long continued and exclusive adverse 
possession. But if the state excavates the soil of navigable waters for 
the purpose of deepening a channel, and deposits the earth in front of 
land which it has previously conveyed by grant, the grantee becomes 
entitled to such accretion.® 

Whether principle of alluvion applicable to converse case of en- 
croachment by water upon land. — The ijrinciple which underlies the law 
of alluvion applies as much to the converse case of encroachment by 
water upon the land as it does to the case of encroachment by land upon 
the water. Therefore, where the sea or a tidal navigable river, by 
gradual ami imperceptible progress encroaches on the land of a subject, 
the land thereby occupi(jd belongs to the Crovvii.^ 

Whether rule of alluvion applies where original limits of littoral 

or riparian estates towards the sea or river are fixed or ascertainable. 

The next i)oint which I shall discuss is, wliether according to Ejiglish 
law the rule of alluvion is applicable where the original bounds or limits 
of the littoral or riparian property to which the accretion adheres are 
capable of being ascertained by landmarks, maps, evidence of witnesses, 
or by an^'^ other means. Upon this question there appears to liavc been 
no slight condict of authority; but the latest exposition* of the law, 
however, is iji favour of tlie aflirmative iK)sition, I sliall briefly go 
tlirougli the history of the discussion upon the subject, as the point 
seems to mo to be one of some importance, liaving regard to the fact that 
a contrary conclusion^ has been arrived at by the Privy Council upon a 
similar question arising in India, 

“ The law of alluvion has no place in limited lands, say both Brae- 
ton and Pleta.^^ 

Lord Hale lays down the law tlius:^ — ‘‘If a fresh river between the 

^ Todd r. Vunlojpf 3 Kob. A|»p. Cas. 333, S in re IIull & iSelby Ry. Co., 6 M- A W., 327. 

a Goiilil on Waters, { 15G. ^ ♦ Foster v. Wright, 4 C. P. D., 438. 

S litjic-/. V. Muddun Mohan Thakur, 13 Moo. Ind. App. 467 j 6 D. L. U. 621 ; 14 Siith. W. 
R, (P. C.) 11. 

, ® In ajriia liinitatia iua alluvionis locntn non babore constat. Bract, lib. ii. c. 2.; Flet. lib. 

iii. c. 2 ; Britton, lib. ii. o. 2. Cf, Dig. xli. 1. 16. 
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lands of two lords or owners do insensibly gain on one or the oilier side 
it is held, 22 Ass. 93, that the propriety continnes as before in tho river. 
But if it be done sensibly and suddenly, then the ownership of the soil 
remains according to the former bounds. As if the river running between 
the lauds of A and B, loaves his course, and sensibly makes his channel 
entirely in the lands of A, the whole river belongs to A ; aqua 
cedit solo : and so it is, though if the alteration be by insensible dogi’ees 
but there be othor known boundaries as stakes or extent of land. 22 
Ass. pi. 93. And though the book make a question, whether it hold the 
same law in the case of the sea or the arms of it, yet certainly the 
law will be all one, as ive shall have occasion to shew in the ensuing 
discourse.”^ 

Thus, according to Lord Hale, the law of alluvion does not apply 
where the riverward boundary or tho extent of the riparian land is known 
or is capable of being ascertained. In the .above passage, no doubt, his 
Lordship deals with llio case of gradual enci’oachment and not of gradual 
accretion. But the one is merely the converse of the othor, and the legal 
effect of both is ascertained upon the same princijdc. 

The language used by Abbot, C. J., in the pass.age I have quoted 
before* from his judgment in Rex v. Lord Yarborough, clearly shows, 
that in his Lordship’s opinion too the rule of alluvion, which awai*ds the 
gradual accretion to the owner of the adjoining hand, would be applicable 
even Avhere tho bounds or limits of such land towards the sea or river 
were kno^vn. 

In In re TTuU and Selby Ky. Co.,^ the Court expressly held that in the 
case of gradual encroachment of the banks by a tidal navigable river, the 
owner of the bed, that is to .say, the Crown acquired the ownership of 
the land encroached upon, and the owner of the bank lost his right to 
it, even though the exact extent of the encroachment was clearly as- 
certainable by known limits. 

But in Attorney-General v. Chambers,* Ijord Chelmsford, L. 0., dis- 
sented from the rule laid down by Lord Hah), and after quoting from 
the judgment of Abbot, C. J., tho passage I have already cited, observed 
as follows ; — “This, however, is not in accordance with tho great authority 
upon this subject. Lord Halo. He says, in page 28 of his book Dc lure 

i Halo, do luio Maris, p. I v. 1 ; UargiaTo’a i.aw 'I'mcts, 6, 6 ; Morrio’ Hist, of the 
PoroBhoro, 371. 

» Supra, 1.51. 

» 5 M. & W. 327. 


* 4 Do 0. & J. (55), 71 j 5 Jur. N. S. 745. 
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Maris, " This ius alinvioin'.s, as 1 liavti before sfiiil, is, do iiiro cominuiii 
by Mh‘ law of Ejij^liind tlie lCiii;;!p’s, vi: , if by any niarlcs or measures it Oiin 
be known wliat is so "aiiied, for it* the ^ain bo so in sen bio and iudiseorni- 
blo by any limits or marks that it cannot l)o known, i«lem est non esscM^t non 
?s[>]>arero as woll in maritinio ijioroiisos as in incroasos l>y inland rivers/ 
Lord Halo bore clearly limits the hiAv of j^radual accretions to cases Avhcre 
the boundaries of tlie seashore and ad joinin<^ land are so indiscernible, 
that it is impossible to discover the slow and ‘:;i*:idiial changes which fire 
from time to time occurring’, and when at the end of a long period it is 
evident ilnit tliefe has been a c(»n.siderable gain from the sliore, yet the 
exact amount of it, from tlio want of sonic mark of the original boundary 
line, caiiiiot be determined. Bui when the limits are clear and defined, 
and the exact space between these limits and t lie new Ligli-wa ter lino 
can be clearly shown, altln'nigh from dtiy to day, or even from wei'k to 
iv’oek, the progress of tlio aeerotien is not discernible, wliy slnmld a rule 
be applii'd whicli is founded upon a reason v/liicli has no existence in the 
particular case 

The ca^e of Ford v. Laceif^ is the next in order oL* Tliero 

the entire bed of the river at the locus in ([iio belonged to tijo owiier of 
the laml on its eastern bank, and three plots of land immediattdy con- 
tiguous to t)ie we.stoi'u bank, and forming a porti(»ii (»f the bod, were left 
bare by the gradual recession of the river. EvidiMico was also given 
of continuous acts of ownership on the part ol: the Imidowner on the 
easfern bank since the aUeiation of the biul of ihe river. I'he Court 
of Kxclnajuer hehl tliat ho was onlitled to those plots. 

Tims stood the law until the yc^ar 1878, wlien the Court of Common 
Pleas Division, in Foster v. \Vri(jt(F^ disagreed with the view exprossiHl by 
Lord (hielinsford in Altar aeu-ii mend v. Chaniherfij* ajid ivuneio a dilfin’ent 
conclusion. That was a case of gradual eiicroacliment of land on the 

I It i.v t'liriony to roniark tliat altlioii-pi J^oi-d Cliclinj'i'di'!! <lolivi.‘rtMl l iiis j!i(l‘^:nicn(, in 
185a, yot liOi'fl .liislioo Jjuiios, in pronoiuicin.L^ tlio jii tif i in? Ti ivy in 1870 

ii\ Jjopt'z V. M}ftlil(in Mohnfi (13 M<u>. Iml. A]>j>. -liIT) tlio rn!j‘ of 

accrol l.-iid in tlio two cuyos, l:,,, v. V.// f (C .V. S. 117] J n >•« 

llwll y /O/, (yfj. (5 AT, <Sr W. 3-7) h.'iid To Avlsa.! oxr.i Mt. tlijii ruli' woiilil ho 
ill tliia cuiintry, if i horo worn c\iy( in*? ijorraiii moans nf iilonl il'y Iji*? tlio uriL^inal honinls of 
tiio fii'opcrty, by lamliuarks, by maps or by miiio uiuba* tbo soa, or otlu'r itio.'jn.s of that 
kiml, liay nover boon jiKliciMlly ilotcvinim'/.h” 'I'Ko rtVjKU’t of l.ho of coiiii?:el. in 

ilooro shows that tlio oaso of AUvnu’^-Ucnt.ml Chatnhcru (-I Do G. & J. 55 j 5Jur. N, S. 
7*15) wag not at uli citod )n*fon^ the Judicial CoiiiniUtoo. 

• 8 7 il. X. N. 161 ; 7 Jar, N. IS. G81, Sm>r{i. 

3 4 C. l\ D,, 438. 
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bank of a non-tidal and noii-navigablc river, the riverwai’d boundary of 
sucdi land as it existed before the eneroaclirncnt being clearly ascortaiii- 
iible. So far as tUe point now under coiisi deration is concerned, all the 
authorities are agreed that tliere is no difference between tidal and non- 
tidal or Tiavigablo and non-navigable rivers. Indeed Lord Hahj himself 
observes that there is no difference in this respect between the sea and its 
arms and other waters.* The Court there was of opinion that the distinction 
relied U];)on by Lord Chelmsford between the case wlnwo the old benind- 
aries are clear and defined, and the case where such boundaries are 
obliterated or otherwise iiiiascertainable, was inconsistent with tlio prin- 
cijde on which the law of accretion is fonnded, and following the decision 
in Itt re Jlnll cf* Selhy Rtj, Co,,* held that it land is gradually encroached 
u]>ou by water, it <!<aises to belong to the fmaner (nvner, even though 
such land may be idontihed and its boundary ascertained. TIio law is 
thus stated in tlio very learned and valuable judgment of Lindley, J. : — 
‘MJradual accretions of land from water belong to the owner of the 
land gradually added to: Ec,r v. YurhoroHijh^ and, conversvdy, land gradu- 
ally enoroaclied upon by water, ceas('s to heloiig to the former ow'iier: 
lih re Hh'll 1 . 1 ; Selht/ Ce,** The Ia.w on this nuhject is based upon 
the impossibility of identitying from day to day small additions to or 
subtractions fj’om land caused by the constant action of running water. 
The history of the law shews this to bo the case. Our own law may be 
traced l>ack througb Elackstone/ Hale,*" Britton,'^ Fleta,'* and Bi’acton,^ 
to Ihc livititutes of Justinian,*^ from wdiieli Bractoii evidently took bis 
exposition of the subject. Indeed, the general doctrine, ajid its aj)p]iea- 
tion to jjon-tida] and non-navigable riveu’s in cases where the old 
boundaries are not known, was scarcely contest(‘d by Ibo counsel for the 
defendant, and is 'vveli settled : see < he auihoritii.'s above cited. But it 
was contended that the doctrine does not a])|>ly to such rivers wliore tbo 
bouudarirfs a]*e not lost : and passages in Britton,*' in the Year Books,*® 
and ill Halo, Dc Tnre Jdaris'*, 'were referred to in sn])port of this view: 
Ford V. was also relied upon in support of this distinction. Brit- 


1 Di? Arriii’}-, n, 1, i:. 1, tlarirr.avo^s Law TraoM, G. 


3 :> AI. A' \V., :?27. 

a U. A 01 ; 5 15 in*.'. IGa. 
i 5 Al. W. a27. 

V'i>l. ii. c. U>, pp. 2GI, 2G3. 
6 J)o luro Maris, cc. 1, 0. 

T Bk. ii. c. 2. 

^ Bk. iii. c. 2, Ac. 


9 Hk. ii: c. 2. 

L* lust. ii. 1. 20. 

Supra. 

*3 22 Aas. p. 10G, pi. 03. 

Bk. i. c- 1, <-ilii»f' 22 Ars. pi. 03. 
7 U. & N. JOl. 
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ton lays down as a general rule that gradual encroachments of a river 
enure to the benefit of the owner of the bed of the river: but he qualifies 
this doctrine by adding, ‘ if certain boundaries arc not found/ The same 
qualification is found in 22 Ass. j)l. 93, which case is referred to in Hale, 
ubi supra. lint, curiousl}" enough, this qualification is omitted by Callis 
in his statement of the same case : see Callis, p. 51, and on its being 
brought to the attention of the Court in In re Hull and Selby Ry. Co.,1 
the Court declined to recognise it, and treated it as inconsistent with the 
principle on which the law of accretion rests. Lord Tenterden’s observa- 
tions in Hex v. Yarboronyli^ are also in accordance with tliis view; and, 
although Lord Chelmsford in Aitorney-General v. Chambers^ doubted 
whether when the old boundaries could be ascertained, the doctrine of 
a<;ci*etion could be ap])li(jd, he did not overrule the decision of In re JTnll 
and Selby Ry, Co.* which decided the point so far as encroachments by 
tlie sea are concerned. 

‘‘ Uj)on such a qu(*stion as this I am wholly unable to see any differ- 
ence between tidal and iion-tidal or navigable and non navigable rivers : 
and Lord Hale himself says there is no difl’eronce in this respect between 
the sea and its arms and other waters : Do lure Maris, p. G. The (|ues- 
tioii does not depend on any doctrine peculiar to tlio royal prerogative, 
but on the more general reasons to which 1 have alluded above. In Ford 
V. Lacey, ^ the ownership of the land in dispute was determined ratlier 
by the evidence of continuous acts of ownership since the bed of the 
river liad clianged, than by reference to the doctrine of gradual accretion, 
and I do not regard that case as throwing any real light on tJie question 
1 am considering.^’® 

Whether rule of alluvion applies to grants of land in the United States 
bounded by ‘sectional lines/ — Not altogether dissimilar to the point I 
have just noticed is the question propounded, and discussed with re- 
markable ability and thorough-going research, by Mr. Houck in bis 
treatise on the Law of Navigable Kivers, where he maintains that in 
America grants of laud bounded by ‘ sectional lines,’ measured and 

r* 

I 5 M. 1^’ W. 327. S 4 Dc G. & J. 69-71. 6 7 H. & N. 151. 

8 3 11. & C. 106. ‘ 5 Al. & W. 327. 

6 Tbn (jiiMlificfition vix., ^aiid the old margin of tlio rivor or stroam cannot be distinctly 
traced,’ contained in draft sections 22 and 23 dr.awTi by Mr. Monalian is inconsistent with 
tlio niU^ laid down in t'oifter v. Wriuht, supra, and is apparently based upon the observation of 
Lord Chelmsford in Attorney -General 7. Chambers, sujira. Monahan's Method of Law, 196, 
scciions 22, 23. 
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sold by the acre should, in all respects, be placed upon the same footing 
as the agri limitati of the Homan law, that they arc limited towards the 
river by in atheinatical lines of survey run on the top of the bank and do 
not extend to the edge of the water ; that if, under the liomiin law, 
owners of agri limitati are not entitled to accretion by alluvion, there is 
no reason why the grantees of such ‘fractional sections’ — by which 
term these grants are known in America — should be entitled to the same 
right, “ The right of alluvion,” says the learned avitlior, “ is dependent 
upon the contiguity of the estate to the water. The water cannot add 
anything to property whicli it does not touch. If the lines hounding a 
fractional section, therefore, ineaii anything, they limit t.ho rights of tlio 
purchaser ; and no alluvion can attach to such fractions beciiuso not 
bounded by the water, but by mathematical lines. The objection that 
the space between the lines and the river is small, and of no benefit to 
the Government, and that, therefore, it ought to go to the grantee, is of 
no force. If the Government sells nine hundred and ninety-nine acres out 
of a thoLisaud, the remaining one acre still remains the property of the 
Government.”* lint this argument has not met with the approval of the 
Supremo Court of the United States, which in Uailroad Co, v. Schunaeir^'^ 
followed subsecpieiitly in a long series of cases, ^ has held that theso 
mathematical linos or ‘ meander lino»s’, as they are called, are employed not 
as boundaries of the ‘ fracitioii,’ but as a means of defining the sinuosities 
of the river banks and of ascertaining the quantity of land comprised in 
the fraction; that in theso cases the right of the grantee extends up to 
the edge of the water, and that therefore they ai’e entitled to all accre- 
tions by alluvion. 

It seems to follow as a corollary from the principle of accretion, that 
if a riparian proprietor sells a portion of his estate reserving to himself a 
strip along the whole length of the river frontage, sucdi purchas(}r is not 
entitled to any increment by alluvion, because his estate is not in contact 
with tlui water.* 

Nature of right acquired in increments by alluvion— Accretions 
by alluvion acquire the legal character of the land to which tlu y *idhere. 
If the lord of a manor is entitled to land .bordering on the sea or 
a river as part of his demesne, that is to say, as a freehold laud 

I lIoTick tm Navjf^aljle inVorfl, § iiol. • 

8 7 Wall. 272, cited in Gould on WiiterB §§ 76-78. 

S Cited in Gould ou Watora, § 76 (notes.) 

* Houck on Navigable Hi vers, § 257. • 
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in Ills own oooiipation, the aocre'tioiiH Miinoxed thereto will become 
his iibsolutelj ; if such laud he a copjhold tciiernont, and its boundary is 
not ot lierwiso limited than l)y the sea or by the rivNU*, tl‘eu the copyliolder 
acquires the same copyhold interest in the accretion as lie lias in the 
adjoiaini^ tenement, and llie lord of the manor acquires a bare freehold 
interest in it, subject to the ri^dit of. tlio copyholder; and if such land 
is part of the waste of the manor, the right of t,he hu d to the ac(*retions 
\vill l>o subject to the rights of the tenants for commonuge, and in the 
waste. ^ 

It is also an' obvious deduction from tbe same princijde that, if a 
public bigliway extends across the shore to navigable water, it would 
continue to be prolonged up to the edge of the water according as the 
sliovo receded in consequence of accrotions.^^ 

It has been bold in America that, if a city is the owner of a quay or 
river bank, it is entitled like any private littoral or riparian owner, to 
alluviiil increments annexed tliereto; and similarly, if an embankment is 
lawfully constriictial by a city alojig the margin of waters which are the 
property of the state up to high-water mark, it bta^omes tlie artificial 
boundary of the adjoining private projierties, and tlie city acejuiros a title 
to accretions which are siil.>seqiienUy added.^ 

Apportionment of alluvion amongst competing frontagers — Accretions 
hy alluvion sometimes form in front of the lands of two or more littoral 
or riparian i)roprietors. In such cases a somewhat difUcult probhun s*>me- 
tiines occurs as to vviiat is the proper method of apportioning them amongst 
such proprietors. The question does not appcMir to have arisen in Ihigland/ 

3 Unlluni hf. Soa.sliorc, (2iid c<l.), 112^11.1; ALuTiJi' TOst-. of tho KorL‘> 5 !ion‘, 7SS-7UO • Plioar 
Dll of AV.'tl'jr, KJ ; Jiiim, tin Unniidurica (ord cd.), 3 L 

S Coulil oil rr=, § 157. 

Jhu/, 

A AlUiough Uio cxfii't (inostion tiaa nol yef: arieoii in England, yot l;lio dcciidoii of the 
Court of Appeal in Cr<>c>h v. Coi'poniU’ni. of ,:ir(ijnrd ( Ij. K. 0 Cli. 551 ifuliraios .^cuuewlifit 

tho ndo whii*h tho Courts i horo would ho iiicliuL'il ro juJopt if such qu..‘sl.it)ii aro.so hoforo IhoTii. 
In lliUL ease tlio plaintiiT elai nu'd uirniust iho dofoiidaiit Muiiiripal Corporation, Hfn'oillo pt.T- 
furmauee^of on agieoinotil. to lot out to him the flat part of tho hoaeli op[)o.sito to liis llidd, and 
it was coiitoufhMl on Ids holuilf that ho was mititlod to a lease of tho wliolo of th(’ hoaeh ooiu- 
prisod betwocii linos drawn in prolongation cf tho sidoa of his field, hut tho Court held (hat 
tho botiudaries of the piof;o of land agreed to bo demisod wore linos drawn from tho oxtre- 
Tuitios of the plaintiirs hold pm’peudicniar ‘co tho coast line. 

The method <»f apportionment of what .are called the ‘ superfluous lands * (such portions 
of lands actiuirod by llaiJway Compauioa under their statutoiy powers as are more than what is 
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but it bas arisen in America, and fias been very carefully discussed in 
numerous cases by the Courts in that country, chiefly in connection 
with the apportionment of flats-grouiid or the beach, that is, the shore 
between high and low-water mark, amongst the adjoining littoral pro- 
prietors in the states of Massachusetts and Maine.^ Alluvial formations 
obviously stand on precisely the same footing as flats-ground, as regards 
the mode of their apportionment. The question resolves itself into a 
problem of geometry in each case, depending for its solution mainly 
upon two general considerations which must always be kept in view, 
namely, to give to each proprietor a fair share of £he land, and to 
secure to him convenient access to the water from all parts of his land 
by giving him a share of the new frontage in proportion to the extent of 
his old frontage.* What the extent of the property of each frontager 
back from the shore or bank is, whether it consists of a deep parcel or a 
mere strip, is wholly immaterial. It is also manifest that the rule of 
apportionment must be the same whether the accretion is gained from 
the sea, a tidal navigable river or a private stream. 

If the configuration of the shore or river bank approximates to a 
straight line, the problem is easy enough ; because then the apportionment 
can be made by drawing stmight lines from the terminals of the 
boundaries of the several riparian or littoral estates at right angles to the 

wanted for the construction of their line and other works, and which, nulesa sold by thorn 
within a certain time, vest in and become the property of the owners of tho adjoining lands, 
in proportion to the extent of tlieir lands respectively bordering on tho same, under s. 127 
of tho Lands Claiisos Consolidation Act, 1845) amongst tho adjoining owners adopted in 
Knglsind may bo regarded as tho nearest approximation to what, according to tho Jaw of that 
country, would bo a fair modo of division of alluvial land .amongst oompoting frontagora. 

In Moody v. Corhott, (5 B. & S. 859 ; Ij. U. 1 Q. B. 510 ; boo also Smith v. Smith, L. K, 
3 Ex. 282) the Conrt of Queen’s Bench bold that supcrflnous lands should bo apportioned 
among tho owners of thf3 adjoining lands, not according to tho depth of their land or tho 
limits of the frontage of such land, hut by drawing .a straight line from tho point where tho 
boundarieg of two adjoining ow'ners moot to the nearest point on tho farthest limit of snch 
snportluous land ; but on appeal the Exchequer Chamber was of opinion that where thoro are 
several adjoining properties i/i contact with fclio finpcrtlnons land, it should ho divided among 
tho owners of such adjoining properties in proportion to the frontagea of e.nch, moafting by 
frontage what would be the length of the lino of contact of* each property, if such lino was 
made straight from tho point of intersection of tho boundaries on one side to tho point of 
intersection of tlio boundaries on the other. This is precisely the method of division of 
allnvions followed in America. • 

1 Angell on Watercourses (7th cd.), § 6(i. 

• Gould on Waters, § 1G3. 

21 
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geruTal ooiirse of fclie original bank or of the original high-water mark 
of tlio shore. 

Bill, if the general course of the sliore or river bank curves or 
bonds, tlie problem assuinos a more difficult aspect. The geiierul rule of 
apportionment wliieh has been adopted in America in such cases is to 
jueasure tlie whole extent of the old shore or river line to wliich the 
accretion attaches; then to divide the new sliore or river line into equal 
parts corresponding in number to tlie feet or rods of which the old shore 
or river lino is found to consist by such measurement; and after allotting 
to each proprietor as many of these parts as he owned feet or rods on the 
old line, to draw lines from the original terminals of the boundaries of 
each littoral or riparian property to the points of division on the new line. 
If, for example, the shore or river line of two contermiiioiis properties 
owned by A and li before the formation of alliivion, was 200 rods in 
leiigtb, A’s sliare being 150 rods and B's 50, and the newly fonned line is 
but 100 rods ill length, then A would take 75 rods, and B 25 rods of that 
line, and the division of the accretion would be made by drawing a lino 
from the extremity of the boundary lino between llio two properties to 
tiio point thus determined on the new line.^ The dividing lin(?s will 
diverge or converge and each proprietor will consequently have a greater 
or a less frontage on the new water line than he had on tlic old, according 
as the new shore or river lino forms a convex or a concave curve against 
the water.* 

This rule is to be modified under certain circumstances, namely, 
where the shore or river line is elongated by deep mdoutatioiis or shai'p 
projections, its length should be reduced by equitable and judicious 
estimate, and the general available line ought to be taken before it is em- 
ployed in making the apportionment.^ 

Tlie rule for the apportionment of accretions by alluvion is, as 1 have 
said, practically the same as tliat which governs the apportionment of 
beach, flats-groiind or ilats ; and in America wlieii flats lie in a cove or ro- 

1 (in ■\Yot.erf?oui\sc.‘3 (7lh ea.)» § <«onlcl on Watci’K, § 163. Tliifl rule is taken 

froni Denisavt. Soo note A at tho end of the leetnre, p. 176, infra, 

8 (jouhl on 'Watei'i^, § 163, in On. It is perhaps more eom-ofc to s:iy, * aecordins:^ as tlio 
innv shoro or river lino is greater or loss than tho old shore or river line in loiigth,’ for the 
dividing lines will 1)0 otpially divergent, wjietlior tlio new 8hf»re or river line forms a convex or 
a concave curve against tho water, if only tho lonjth of such curves happen to bo greater 
than the length of the ohl shore or riv'cr line. 

ft Angell on Wnlorcoiirses (7tli ed.) § 55 ; Cioiild on Waters, § 161. 
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oess, the moiitli of which is wide enough, they are apportioned drawing 
parallel lines from tlio extremities of the divisional lines of the littoi'al 
properties perpendicular to an imaginary base liiie*run across the mouth 
of the cove from headland to headland ; but where tlie mouth of the cove 
is so narrow lliat it is impossible to make tli(5 apportionment by draw 
ing sucli parallel lines, the apportionment is made by drawing con- 
verging lines from the extremities of the divisional lines of the littoral 
properties to points upon an imaginary base line run as above, such 
points being determined by giving to each proprietor a width upon the 
base line proportional to tlie width of his shore line. If a cove or inlet 
is so irregular i]i outline and so traversed by crooked chaTiiiels, that none 
of the rules that have been statotl are applicabl(?, the only course is to ap- 
portion the flats in such manner as to give to each proprietor a fair ajjd 
equal proportion hy as near an approximation to these rules as . is 
practi cabled 

A rule somewhat different from any of those that I have already 
mentioned, was adopted in the case of Thornton v. (trantfi in Ithode 
Island, where the quostioji arose with reference to the exteut-of tlio water 
frontage of two conteniiinous littoral proprietors, it being alleged that 
tho defendant was so constructing a wharf iji front of his premises as to 
encroach upon the plaintiff’s water frontage, although tho wliarf did not 
actully project beyond the divisional line prolonged to the edge of the 
water at low-water mark. Durfee, J., in delivering the opinion of the 
Court, afjier referring to the above rules, said : — 

“ In the case before us we are not called upon to partition alluvion 
or flats, but to dotermine the extent of tho p1aintiir\s water front. The 
princi]>lc involved, liowcver, is very much the same in the one case as in 
the other; and we arc therefore not insensible to tho guidance to be de- 
rived from tlio decisions cited. Kut those decisions do not establish any 
one invariable rule, and it is quite evident that no one of the several rules 
whicli they do suggest could be applied in all cases without sometimes 
working serious injustice. In the case at bar a solid rock projecting out'* 
to the main cliannel has preserved the shore of tin) plaintiffs from detri- 
tion at that [)oint, but has allowed quite a deep inward curve beyond 
that point, wijile the shore of tho defendants, having no such protection, 
has conformed more to the course of the river. The coiisequence is, that 

* Gould in\ WiiUth, § on WatorconrsoR (7tli (id.), § 50. 

"1 10 R. J. (177), Isa, ciiod iji Guuld on Waters, § 1G5. 
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if we draw a front line from hekdland to headland, and then draw the 
division line so as to give to each set of proprietors a length of front 
line proportionate to the length of their original shqre, the division line 
will pass diagonally across what would ordinarily be regarded as the 
water front of the defendant’s land. This is a result which does not 
commend itself to us as either reasonable or just. We have decided 
upon another rule, which to us seems equitable, and which, for our pre- 
sent purposes, in the circumstances of this case, leads to a pretty satis- 
factory result. The rule is this : Draw a line along the main channel 
in the direction of the general course of the current in front of the two 
estates, and from the line so drawn, and at right angles with it, draw a 
line to meet the original division line on the shore. This rule is not 
unlike the rule adopted in Oray v. Dehice.^ It will give the plaintiffs as 
large an extent of water front as we are disposed to allow them ; and 
upon the front so defined we will grant them an injunction to prevent 
the defendant from encroachments.” 

II. Dereliction. — In the phraseology of English law the expression 
dereliction is generally used in modern times*, in preference to the term 
reliction used by the American lawyers® (borrowed apparently from the 
relictio of the Civil law), to denote a sudden and perceptible shrinking or 
retreat of the sea, or of a river, and derelict land is used to denote 
land suddenly, and by evident marks and bounds, left uncovered by water,* 
Ownership of lands abandoned by the sea or a tidal navigable 
river. — Lord Hale says; — “Now as touching the accession of land per 
recessum maris, or a sudden retreat of the sea, such there have been in 
many ages &c. 

“ This accession of land, in this eminent and sudden manner by the 
recess of the sea, doth not come under the former title of alluvio, or 
increase per projectionem; and therefore, if an information of intrusion be 
laid for so muck land relict per mare, it is no good defence against the king 
to make title per consuetudinem patriae to the marettum, or sabulonem 
" per mare projectum ; for it is an acquest of another nature &c. 

“ And yet .the true reason of it is, because the soil under the water 
must needs be of the same propriety as it is when it is covered with 

1 5 Cush. 9. 

* “ Boliction ** is need by Lord Hale and Mr. Sohnltos. 

8 Angcll on Watorconrses (7th ed,), § 67. 

^ Hall on the Seashore (2nd ed.), 115, 129 ; Morris* Hist, of the Foroaliore, 791, 803 ; 
Angoll on Watercourses (7th ed.), § 67 ; Hunt on Boundaries (3rd ed.), 30. 
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water. If the soil of the sea, while St is covered with water, be the 
king’s, it cannot become the subject’s because the water bath left 
it.”i 

Then after citing some authorities, he continues : — 

“ But a subject may possess a navigable river, or creek or arm of the 
sea ; because these may lie within the extent of his possession and 
acquest. 

“ The consequence of this is ; that the soil relinquished by such arms 
of the sea, ports or creeks ; nay, though they should be wholly dried or 
stopped up ; yet such soil would belong to the owner or proprietor of that 
arm of the sea, or river, or creek : for here is not any new acqnest by 
the reliction ; but the soil covered with water was the subject’s before, 
and also the water itself that covered it ; and it is so now that it is dried 
up, or hath relinquished his channel or part of it.”* 

From this it is clear that in the case of dereliction, the ownership of 
the derelict land follows the ownership of the bed while it was covered 
with water. Accordingly, if the derelict land is a portion of the bed of 
the sea or of a tidal navigable river, in England it priind facie belongs 
to the Crown but if a districtus maris or a portion of the bed of a tidal 
navigable river within certain boundaries belongs to a subject, whether 
under a charter, or grant, or by prescription, it continues to be his 
property if the water retires from it suddenly.* 

This is also the rule in those states in America which have adopted 
the Common law distinction between tidal and non-tidal rivers. But in 
those states where the ownership of the bed of a river is determined by 
its navigability or non-navigability in fact, derelict land forming part of 
the bed of a navigable river primii, facie belongs to the state, and where 
it is a part of the bed of a uon-navigable stream, it belongs to the adja- 
cent riparian owner.* The ownership of land relicted by the sea is of 
course the same in all the states. 


1 Halo, do lure Maris, p. 1. c. 6 ; Hargrave’s Law Tracts, 30, 31 ; Morris’ Hist, of the 
Poroshore, 307-399. 

0 

8 Halo, de lure Maris, p. 1. c. 6 ; Hargrave’s Haw Traef s, 32 ; Morn*?* of tlie Fore- 
shore, 399. Cf. IbitL 381. * 

3 Hale, do lure Maris, p. 1. c. 4; Hargrave’s Haw Tracts, 14; Halo, do lure Maris, p. I, 
c. 6 ; Hargrave’s Haw Tracts, 30, 31 ; Schultes ou Aquatic llights, 121 j Woolrych on Waters, 
(2nd ed.), 46. 

4 Hunt on Boandaries (3rd od.), 34. See Hall’s rtimarks in his Essay ou the Seashore 

{2nd ed.), 142, 143, ** Gould ou Waters, § 158. 
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Effect of inundation on the owifership of lands —For similar reasons, 
if the sea, or a tidal navigable river owned hy the Crown suddenly over- 
llows the lands of private individuals, and landmarks, , maps, mines under 
the sea, or oven the evidence of witnesses, afford certain means of 
identifying such lands, they remain the property of tlie former owners 
as well during submergence as afterwards ; and the right of the (h*owa 
does not attach thereto when the sea or the river reth’cs and leaves them 
dry, although the overflow may have continued for such length of time 
as not only to deface all njarks or signs of the lands, hut also to render 
them completely *a part of the sea or of the riverJ 

1)1 America, the rule is precisely the same/^ 

^‘If a subject,” says Lord Halo, “hath hind adjoining the sea, and 
the violence of the sea swallow it np, but so that yet there be reasonable 
marks to continue the notice of it ; or though the marks be defaced ; yet 
if by situation and extent of quantity, and bounding upon the firm land, 
the same can he known, though the sea leave this land again, or it be by 
art or industry regained, the subject doth not lose bis pro])riety : and 
accordingly it was held by Cooke and Foster, M. 7 Jac. C. B. thongli the 
inundation continue forty years,” 

“If the marks remain or continue, or extent can reasonably bo cer- 
tain, the case is clear, — Vide Dy. 326. — 22 Ass. 93.”^ 

The same view is thus expressed by him in anotlier passage in the 
same treatise 

“It is true, hero were the old bounds or marks coitinuing, r/:;., the 
lledgewood. But sup^xise the inundation of the sea deface the marks 
and boundaries, yet if the certain extent or coiitcnits from the land not 
overflown can he evidenced, though the bounds be d(‘faced, ytd- it sliaJl be 
returned to the owner, according to those quantities and extcuits that it 
formerly had. Only if any man be at tlie charge of inning of it, it 
seems by a decree of Sewers he may hold it till he he reimbursed his 
charges, as was done in the case of Burnell before alleJgod. But if it be 

' IImIo, Maris, |>. 1. c. I ; Tlargravo's L.w Trads, 15 ; Ulack. ComTn. 202 ; Vincr’s 

Al)r. Prolog. U. o. 2; Cciiuyns’ Prorof?. D. 62 ; ScJiriltos on Acpiatic 122, (SohtjlLfS 

ohsrrves tliat, accordirij^ to Iltirodolus, this was tho law auionir tlio K^yiXians too); Hall on 
tlio Soasliorc (2ad od.), 120-130; liuut on Uoaudurios (3i-d od.), 35 ; Ooulson & Forbes* Law of 
Waters, 23, 62. 

» Gould on Waters, § 15S. 

® Hale, do lure Claris, j). 1 . c. 4 ; Hargrave’s Law Tracts, 15 ; Morris’ Hist, of the Fore* 
shorr, 381. 
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freely left again by the reflux and recess of the sea, the owner may have 
bis land as before, if he can make it out Avliere and what it was ; for he 
caiiuot lose his propriety of tlie vsoil, tlioiigh it bo for a time become part 
of the sea, ami within the iulmirars jiirisdicl ion wliile it so eoiitinaes.’^^ 
Oallis puts this ease — The sea overflows a held wJiere divers men^s 
grounds lie promiscuously, and there eoiitinueth so long, that the same is 
accounted parcel of the sea; and thou after many yojirs the sea goes 
back and leaves the same, but the grounds art? so defaced as tlu? bounds 
thereof be clean extinct, and grown out of knowledge, it may bo tlnit 
the king shall Jiavo those grounds; yet in histories I fujd that Nilns 
every year so oveiltows tlie grounds adjoining, tliat tlioir bounds are 
defaced thereby, yet they are able to set them out by the art of goo- 
inetry/’’^ 

Effect of sudden change of the bed of a river on ownership of lands 
newly occupied- — If a river, whether tidal or non-tidal, navigable or non- 
navigable, instead of shifting its natural channel Intorally by the gradual 
aud insensible erosion of any of its shores or banks, suddenly forsakes it 
altogetlier, and by the incursion of its waters forms an ent irely new bed, 
in the iands of a private individual, the right to tlie soil of the now bed 
reniains in him as betoro, and ho acquiri?3 an exclusive riglit of Jishory 
in the new channel, subject, tliough it may be, in some cases, to the riglit 
of navigation on the part of the public.^ 

The point was raised in the case of the Mayor of CarlMe v. Graham^'^ 
which was an action for trespass to plaintiff’s several lisliery in the navi- 
gable tidal river Eden, such fishery having boon derived under a grant 
from the Crown. It appeared that about tlie year 169;} the river began 
to leave its runner bed where plaintiff’s fishery was situate, and to flow 
down a cliaiiiiel which was formerly a ditcli on the land of the Earl of 
Lonsdale, under whom defendants claimed. Tlie plaintiffs claime<] to 
liav^e the several fishery in the new channel, but the Court held, that the 
right of the Crown to grant a several fishery in a tidal river depends on its 
proprietorship of the bod, and that the bed in this cuse remained, as 
before, the property of the former owner, ixeliy, C. E., fleliveiiiAg the 

L lie lure Alarifl, p. 1. e. 4 j Hargrave's haw TracL^/ 1C ; Merrio’ I list, of the Foro- 

shore, 

2 Callis ou SeTverH, 51. 

SchuUes on Aquatic Rights, 122 ; Woolrych on AV.aters f2n(l od.), l7 ; (lould on Waters, 
§ 159 ; Miller v. LlHUy L. R. 2 Ir. 304 \ Mayor of Carlialo v. (Irahani^ L. R,, 4 JbJx. 361. 

^ L. K. 4 Hx. 301 
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judgment of the Court, said ; — “ itll the authorities ancient and modern 
are uniform to the effect that, if by the irruption of the waters of a tidal 
river, an entirely new channel is formed in the land of a subject, although 
tlie rights of the Crown and of the public may come into existence, and 
bo exercised in what has thus become a portion of a tidal river, the right 
to the soil remains in the owner, so that if at any time thereafter the 
waters should recede and the river again change its course, leaving the 
new channel dry, the soil becomes again the exclusive property of the 
owner free from all rights whatsoever in the Ci’own or in the public.'*^ 
Custom as to medium filum of Severn being the common boundary 
between opposite littoral manors —A custom, apparently founded upon 
the principle which we have just now considered, is recorded by Lord Hale 
in his De lure Maris,* according to which the filiim aquae or the middle 
thread of the river Severn, a tidal navigable river, forms in that portion of 
its course which lies between Gloucester and Bristol, the common though 
fluctuating boundary between the manors on either side, according as the 
river shifts its channel from time to time. It is important to bear this 
instance in mind, as being the English counterpart of a custom more 
generally prevalent in India, chiefly on the banks of rivers in the Punjab. 

In England, derelict land cannot , as a general rule, be claimed by a 
subject or the lord of a manor by custom but it may be claimed under 
a grant from the Crown or by prescription ; and if a creek, arm of the 
sea or other districtus marls has been acquired by such grant or by pre- 
scription, the land derelicted within the known boundaries of such dis- 
trictus maris belongs to the owner of the districtus raaris, provided, 
however, in the case where the title is claimed by prescription, it is 
shewn that the prescription extends to a right of property in the soil, and 
not merely to an incorporeal franchise.* 

Border instances between alluvion and dereliction — On the border- 
land between alluvion and dereliction, a question of some nicety, and 
sometimes of practical difficulty too, may arise where, for instance, the 


1 C/. Halo, t’o loro Maris, in Hargrave’s Law Tracts, 5, 6, 13, IG, 37, JBesr- v. Betla, 16 <J. 
B. 1022. 

• Halo, de Inro Maris, p. l.'cc. 1, 5, G; Hargrave’s Law Tracts, 6, J6, 34 j boo also Lord 
Halo’s First Treatise, printed in Morris’ Hist, of the Foreshore, 353-354. 

3 1 Kob. 301. For an instanco of a local enstom entitling lords of manors to derelict 
lands, cf . Attornaj-Ocneral v. Turner^ 2 Mod. 107. 

^ 6 Bacon’s Abr, t. Prerog. 400 j Hale, do luro MariSi cc. 4, 6 ; Hunt on Boundaries, (3rd 
, od.), 34. 
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^sea jnrradiially Leaps n2> a bar to itstif across a uiarshy ana or inlet of 
tlic sea, tLo coininuiiicatioti between the sea and the inlet grridually 
deereasiijf^ iinti] at last tlie entrance is quite blocked iij), and the inlet 
becomes a lalce or pond, whicli afterwards by evaporation and drainai^c, 
uatnral or artificial, becomes dry land ; or where, for instance, a navi- 
gable river suddenly sliifis its main channel leaving on a portion of 
its old bed an arm or branch of its own, more or less stagnant, and 
separated from the main channel by a long stretch of sandbank:, and 
such branch or arm gradually hccouies closed at both ends until it }>e- 
coines a lake, which at last sills up in the same way as it does in the 
case of an arm or ii»let ofMhe sea. Does such an ‘acquest’ belong to 
tlie Grown or to tlie owner of the adjacent landr^ Is it to be regarded as 
derelict land or as an alluvial ticcretion ? 

There can bo no doubt that so long as the conmiuniciition between 
the arm or inlet and the sea or the main channel of the river is not 
actually shut out, the soil of such arm or inlet continues to he jiart of 
the public domain, and as such belongs to tlie Crown. It is equally 
clear that the owner of the adja.cont land becomes entitled iure alluvinnis 
at lease to so much of tlio uncovenMl or dry soil as is giMdually aihled 
thereto by tlie slow and insensiblo decn?a.so of the water of tlie aiVin or 
inlet, between the time tlia.t tlie closure of its communication with the 
sea or the main channel of tli(» riviT lirst commences until such commu- 
nicalion finally ceases. At tliis period of final exclusion of the sea or 
of tlie ri.vc‘r wliat was an a.rni or inlet before, becomes i.ransforiiKMl into 
a hike or pond. Such period, therefore, must be regarded as the puuctum 
tcmpoi'is wifii refenmee to Avhicli the right of the (h'own or of the a<ljacenfc 
owner to the ‘ acquest ’ niiist ho determined. If th<‘ formation of the bed 
of the arm or inlet be sneb, that as its communication with the se;i or the 
main channel of the river gradually dimini.s)j<‘s, the h.*d of such arm or 
inlet also gradually silts up, and that to such au extent tliat at the monnmt 
when the coniiiJuni<.*!ition linally ceases, the wliole bed is uncoveied or 
becomes dry, it ought to be deemed an accretion annexed to the adjacent 
soil by alinvion and therefore belonging to the owner of it. . But if, on the 
other hand, the Formation of tlie bed of the^ arm or inlet ho such, that 
at the time when its coniniunication witli the sea or tlie main channel 
of the river linally stops, such arm or inlet becomes a lake or pond ; then, 
as the right to the lake or pond at the 'time of such final cessation of 
communication ninst vest in somebody, and as such lake or pond caiuiot 
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be ref^a^•(l(;^i as an accretion by allusion to the adjacent soil, it ranst^ 
vest in the Crown. The right of the Crown to sneh lake or pond may 
also be sni)i)orted on tlie ground that the final exclusion, of the sea or the 
river and the cons.,'(j[uent transformation of the arm or inlet into a lake 
or jxmd was not a. gradual but a sudden event. 

Such peculiar cases, however, as these, must depend upon circiim- 
stauces disclostxl in the evidence, the general criterion for determining 
the ownership of the ‘ acquest ’ in each case being, whether the fluvial 
change which caused it was gradual and insensible or sudden and mani- 
fest.” 

III. Islands. -Ownership of islands.— An " island rising up in the 
sea or in a tidal navigable river, priind facie belongs by Common law 
to the Crown,' and in America, to the respective states, which have 
adopted the rule of the Common law with respect to the ownership 
of the bed of such river. The same rule is equally applicable to an island 
rising in a non-tidal but Jiavigablc river, in those states in America where 
the bed of siicli river b(dongs to tin; state.* In short., the ownership of 
island.s thrown up in tlio sea or in a river depends on the ownership 
of the soil on which they rest", and is governed by the same rule as 
that which regulates acquisitions by d(;rellction. An island is generally 
formed either by the recession or sinking of the water or by tlie accu- 
mulation or agglomeration of sand and earth on the bed, which be- 
comes ill process of time solid land environed with water. In either 
case the island is part of the soil of the bed of the .sea or river, iind its 
proprictorsbip must therefore necessarily follow the proprii'torship of 
the bed. There is a third mode in wliich an island may be formed, 
namelv, Avhen an arm of the sea divides itself and encompasses the land of 
a private owner ; in sncli cast*, the ownership of tlie land, though now 
transformed into an island, remains in him as before.* 

It follows from tlie reason I have just indicated that, where a dis- 

' * J UniPton, lib. ii. c. 3. § 2; B’loki, lib. iii. c. S. § 0 ; Iliilt!, clc liirii Jlaris, p. 1. cc. (] ; 
Uarf;ravn’H Law Triu:ts, 17, ;.W ; C:illi.s on Sowia-s, 43, 47; Scliiiltos on AqiiaUc KigUls 117; 
Kali on fan Soasboio (2ml (.'(1), 1.10-112; I'iiear on lligbta of Water, 1 1, 4 1 ; Jerwooil on 
Semsbore, IS!*; Woi.Iryoli on Waters (2ii(l oil.) 315, 37. 

3 Angell on 'Lido Wali.'r.s, 21)7 ; llounkon Navigablo Rivers, § 2o4-269 ; (.ioubl on W'aters, 

§ 1C(!. 

» Motiaban'a Melboil ot Law, 197, sec. *3.3. 

4 Hale, lie lure ,M:iris, p. 1. c. 0 ; Hargrave’s Law Tracts, 37 ; Sclmltos on Ai(aatui Uiglits, 
120; W'ooli-ycli on Waters (2n(l ed.), 37. 
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trictus mans, or a portion of the Seel of a tidal navigable river bcbnigs 
to a subject, either by cliarter or prescription, iin island which rises 
witliin tlie known inetos and bounds of such private property will also 
belong to him. 

Lord Halo thus lays down tlie law with regard to islands in the De 
lure Maris : — 

As touching islands arising in the sea, or in the arms or creeks or 
havens thereof, the same rule holds, wliich is before observed touching 
acquests by the i*eliction or recess of the sea, or such aimis or creeks 
ther<M)f. Of common right and prima facie, it is truc,*thoy belong to the 
Crown, but wliere tlie interest of such distiictus inaris, or arm of the sea 
or creek or liaven, doth in point of propriety belong to a subject, cither 
by charter or prescri])tion, the islands that happen within tlie precincts 
of sncli private propriety of a subject, will belong to the subject accord- 
ing to the limits and extents of such propriety. And therefore if the 
west side of such an arm of the sea belong to a manor of the west sidt^, 
and an island happen to ti.rise on the west side of the filiim aquae environ- 
ed with the water, the propriety of such island will entirely belong to the 
lord of tliat manor of the west side; and if tiu^ cast si«le of such an arm 
of the sea Ixilong to a iminor of the east sitle usque lihnn aquae, a.iid an. 
island hapj)en between the east side of the river ami the Ilium aipiao, it 
will belong to the lord on the east si<Io ; and if the liliim aqnat* divid(.^ 
itself, and one part take the east and the other the west, and h^ivo aai 
island imthe middle between both the lila, tlie one lialf will belong to the 
one lord, and the other to the other. But this is to be understood of 
islands that are newly made ; for if a part of an arm of the sea by a 
new recess from his ancient channel encompass the land of anotln*r man, 
his propriety continues unaltered. And witli theses diversities agrees the 
law at this day, and Bractoii, lib. 2, cap. 2. and the very texts of the 
civil law. For the propriety of such a new accrued island follows the 
propriety of the soil, before it came to be produced.”^ 

IV. Avulsion. Where llie impetuosity of a river dissevers a portion 
of the laud of a private individual aaid tra.nsports it to tl. ? Jand of 
another, it remains the property of the former ownei*, tin less he abstains 
from taking possession of it for so long that it cements and coalesces 

^ Ilnlr, lure MniMS, p. l.c. G; ITarj^riivo ^ Uaw ."iC, a7 ; llisl. of the 

Foroshoro, 405. Cj\ Halo, dc lure Maria, p. I.c. 4j Jlargravo’a Law Traota, 17 j Alorria 
Hist, of tlie Foreslioroj 383. 
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witli the land of Hie otlier person. ^Phis h called title by avnlsion/ — a 
species t)f aei|uisiHoii dealt with by Bracton, Tleta, Blackstone, and otlier 
subsequent text writers, but never judicially discussed.^ probably because 
no case ot the kind has ever arisen. 

B, Tncrementa Klm udia, 

I. Alluvion. — Tlio principles wliicli govern the ownership of accre- 
tions gained by alluvion from private streams, and the modes of their 
applicMtiou to varying circumstances, are obviously the same as those 
which 1 have already discussed in my observations concerning the sea 
and publii; navigalilo riv(u*s/^ 

II. Dereliction.— Ownership of derelict beds —Land hd’t dry by the 
sudden dereliction of a portion of the bed of a private river or stream 
belongs to the owiit*rs of the adjacent soil and not to the Crown, becauso 
the ownersliip of such bod was in tlio adjacent riparian owners while 
it was (*.ov(‘rcd with water. Where the whole hod of sucli private river 
oi‘ s+ream dries up by sudden dereliction, then, inasmuch as the bed of 
such river or stream, as explained in a previous lecture,"’ belongs to the 
rii.)arinM proprietor on eaeli side up to the middle thread of tlie stream, 
such derelict hind is divided between them equally ; and where there arc 
several riparian proprietors on each side of the stn^ain, the deitdict land on 
each side of Hu* middle thread is divided amongst the riparian proprietors 
on that side only, according to the extent of their respective riparian front- 
ages, the middle iliread in each case being tlie middle lino between the 
banks of the river or stream when the water is in its natural and ordinary 
stage, without regard to the channel or deepest part of the slream,^ 

Effect of sudden or gradual change of the bed of a stream on the 

position of the boundary line between conterminous proprietors. For 

similar reasons, hind suddenly overtlowed by the wat(U’s of a. private river 
streaiu remains after subsidence or I’ecossion of Ihe waters, as it did be- 
fore, the properly of its former owner, and the origijial mediinn filum con- 
iliiiies to mark the coirum)u boundary between opposite riparian estates.^ 

1 Drrict-oii. lib, ii*. o. 2. § I ; Flf'irv, Ul>. iii. 2. c. 2. § on AtiuaUo lUirias 11« ; 

[louck oii\N.-ivi;^Tiblo lUvons, § 270 ; 2 2(12; Augoll on Watercourses (7 lIi cd.), 

§ G7 ; Woolrycli on Waters (2iul ), 30, 47. 

* C}\ Anat'U on Watcrconrsos (7tb. od.), § 53. 

Snym, ‘J2, 

* ScliuUos on Afjtiatic 331 ; Angoll on Watercourses (7th od.), §§ 57, 5S, 

•’ Srlniltcs on Atiuaiie Uights, 123; Hunt on Doundarios (3rd cd.), 37; Ford v. Laccy, 
7 H. & N. 151 ; 7 Jur. N. GS4. 
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If a private river or stream slfo^vly and imperceptibly changes its 
course, the medium tiliim of the new channel becomes the boundary line 
bedween opposite j-iparian properties; but if the cliange is sudden and 
manifest, as fur instance, when it arises from a freshet, the original 
medium flluni continues to mark tlie boundary between them.^ 

III. Islands. — The riglit to the ownership of islands formed in a 
private river or stream depends, as in the ease of laud loft dry by sudden 
dereliction, upon the ownersliip of the bed-; conseciuentl}^, the ownership 
of an island varies according to the situation of it with reference to the 
middle thread of the river or stream. If it li(>s wholly on one side of the 
middle tliread, it belongs exclusively to the riparian proprietor on that 
sid(* ; if it rises exactly in the middle of tlie river or sti’eam, it is divided 
between opposite riparian proprietors by the niiddle thre^ad ; but if it 
so forms that it lies nearer to one side of the }*iver or stream than to 
the other, the apportionment amongst o2)posile rij)arian proprietors is 
still made by the middle thread, with tlio result, however, that a greater 
j>ortioii of the island is given to the nearer riparian 2)ro2n’ietor than to 
the riparian 2H’02)i‘ietor on tlie 02>2)osite side. If the island lies in front 
of tlie lands of sevenil rif^arian 2>i’02>rietors on each sid(', the division is 
madt; according to the extent of tl)(‘ir respective riparian frontages.^ 

These rules, tlan’ororo, are substantially the same as those wJiich 
have been laid down by the Roman Civil law on this to2)ic, and Avliich we 
have a.lready discussed in the last lecture.'*’ 

"IMlo •rules on tliis subject, however, are more definitely laid down in 
the code of Louisiana. They are as follows: — ‘‘Islands and sand-barH, 
which are formed in st]-eams not navigalde, belong to the ri2)ariau 
I)ro}>i-ietors and are divided among tlieni according to the rules prescrilaul 
in tiie following articles : If the island be fornirjd in the middle of 
the stream, it belongs to the rq^arian 2>ro2)ri{»tors whose lands an* situated 
0{J2)o«ite the island. If they wish to divide it, it must be dividoil by a 
line su2>2JO.seJ to bo drawn along the middle of the river. The riparian 

I fl(3 Itirr M:iris, ]». 1. c. 1 ; II.iilci-.ivo’s Law Tj ;u*t,s, 5, 0 ; . //?/' v,^7 IT. N. 

151; 7 fJ 111 ’. N. S- CS-J: ; Fo^-icr v. IT’/ >«//</, -I* C. P. i), las j (JoiiM <jij ; lliiut on 

(old od j, 37 ; Ajifndl un \V;iton;our8oa, (7ih od.), § 53 ; Aloii.»li:in's MoLJioil of Law, 
19d, si'fs. -1, 25, (Thf* sfoond p:irL of llio soijtioii i.s opi)o.'::ed To JosUr v. 

“ Monalian’e AL'Iliod of Law, 1.97, eoo. 215. 

• Arisen on Watoroonrsoa (7ih od.), § 41 j (lould on Wiitors, S 1015 ; Haul ou nouiidanojj, 
(3rd rd.j, 29. 

^ iSujjraj 123, 12G. • 
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proj>i’ietor.s then severally take tlie pfirtion of the island which is opposite 
their land, in proportion to the front they respectively have on the 
streaiii, opposite the island. If, on the contrary, ,the island lie on 
one of the sides of the line thus supposed to he drawn, it belongs to the 
ripariaji proprietors on the side on which the island is, and must be 
divided among them, in proportion to the front they respectively have on 
the stream, ox>posiio the island.’^^ 

Mode of division of a second island formed between the first and the 
opposite mainland. — An interesting question sometimes occurs where, after 
the formation of iin ishind, a second island appears between the first and 
tlie opposite mainland ; or where the extoit of the right of fishery of 
opposite riparian proprietors, which in a private river generally does, and 
in a public navigable river may by special local usage, extend up to the 
middle thread, has to be determined after the formation of an island. 

Tlie latter point arose in Earl of ZeU and v. The Glover Xncorporalton of 
Pertli^ with regard to the extent of the right of fishing in the river 
Tay in Scotland, in which, although it Avas a juiblic navigable river, the 
right of lisliiiig belonged by special local usage to the riparian pro- 
prietors usque medium liluin. There a drifting island had sprung up Lu 
the channel so as to impede or embaiTas.s the exorcise of the rigljt of fish- 
ing by the Earl of Zetland, one of the riparian proprietors ; and it was 
contended on his behalf that, as it was nearer his side of iho river, his 
right of tishory extended up to the middle thread of tlr.it branch of the 
river, which lay behwecji the further side of the island and the* opposite 
inainlaiid. But the House of Lords held that the island was to bo 
reckoned as part of the bed of the river and (hat the middle thread was 
the middle line between the original banks. Lord Westbury said that, if 
the island had become annexed to the bank so as to form a permanent 
accretion, there would have been a new medium filum. 

The former point arose in Massachusetts in America, in Trustees 
of Hopkins yteademy v. Dickinson^ where CJiiof Justice Shaw laid down 
thaii the filum aquae, which should determine the ownership of the 
second island Hsing in a private stream, is not the original middle thread 
but the new middle thread of the channel between the first island and 
the river bank on the side on Avhich the second island rises. He thus 
discussed the point in his judgment : — 

^ ou W.'ittu’coorscs, (7tli od.), § 45. 2 L. R. 2 H. L. Sc. 70. 

■' 1) Ousli. 514, 547-550, cited in Aiigell on AVatercoiirsos, (7th ed.), § 48 a. Of. Gould on 
'VVaters § IGO. 
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Assuming tlie thread of the sM'oam as it was immecliat(?]y before 
siicli land made its appenraiice, this rule assigns the whole island, or bare 
ground formed in Um bed of the river, if it be wholly on one side of the 
thread of the river, to the owner on that side ; but if it be so situated 
that it is partly on one side and partly on the other of the thread of 
the river, it shall be divided by such line, — i. e., that lino whicdi was 
the thread of the river immediately before the rise of the island, — and 
held ill severalty by tbe adjacent propidetors. But that line must thence- 
forth cease to be the thread of the river, or tiliim aquai?, because tbe 
space it occupied has ceased to be covered with water. But, by the fact 
of an island bidng formed in tlie middle of tlie river, two streams are 
necessarily formed by the original river, dividing it into two branches. 
The island itself, having become solid land, forms itself a bank of the 
new stream on the one side, and the old bank on the main shore forms 
the other. And the same rule applies on the other side of the island. 
There must, then, he a lilum aquae to each of these streams, whilst the 
old Ilium aquae is obliterated to the extent to which laud lias taken the 
place of water. But tJii.s island, having all the characteristics of land, 
may soon he divided and subdivided, by conveyajicos and descents, and all 
the modes of transmission of property km nvn to the law, and thus be- 
come the pro]a*rtiy of ditferent owners. Now suppose another island 
formcul in one of these branches, between tln^ first island and the original 
main shore. It seems to us that it must bo divided upon the same prin- 
ciple as the lirst; but, in doing it, it will be necessary to assume as the 
[ilum aqua(^ the middle line between the lirst island and the original 
river bank on that side. If this is a correct view of the practical (amse- 
quences llowing from the a<loptioii of tlie priinuple stated, — and it appears 
to us that it is, — an obvious difticulty presents itself, in making that line 
a lixed standard for the demarcation of the boundaries of real esl-ates 
between conhuaninons proprietors, vvhicli is itself fiuctuatiiig and change- 
able. Perhaps a satisfactory answer to this may he found in the siigj^ej^- 
tion, that the rule is equitable, and as certain as tin? provm-bially refiable * 
nature of the subject-matter will admit; and, in adapling it«to the 
varying circum.sta.nce.s of different cases, a stc^idy regard must be had to 
the great principle of equity, — that of equji.lity. This changing of the 
lilum aquae seems not to be distinctly ^treated in any case; but it seems 
that it must necessarily occur in many cases. In addition to those 
already mentioned, suppose a river, by slow accretioiis or washing away, 
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widens or narrows on botb sides as may, but unequally, the filum aquae 
must change its actual line. Supposing an island dividing a river for 
some distance shall be wholly washed away, the filuqi aquae must shift 
and pass along a line which was formerly solid land.’^ 


Note A (referred to in note 1 on p. 162.) 

II fant, 1® mesaror tonto I’^tondne de Vancien rivago et compter combien oliaqne riverain 
y possodo do perches, do toises, on de piods do face. On doit compter pfir perciios, toisos ou 
piods, solon quo cola ost uecessairci poor cvitcr les fractions dans la mesare de cliaquo 
torrein en paiticulior. 

2" On addifciono cos diifereiites quantit^s do toises, par oxomple, quo Ton a trouv6os par 
I’opcration precddonto ; et on sapposant quo lo total se monte A denx cons toises, on diviso en 
donx ceus parties ^galcs le noavean rivage de la rivicro, et Pon destine A chaqae co-portageant 
antaut de portions de cette derniere rive qn’il possedo de tuisos sur Tancienno. 

Alors, pour fairo le partago, il no roste plus quo do tirer des liguos, qui partent dos 
anciennos limites dea heritages, et abontissont aux points, qui, d'apri^s ce quo I’on vient de 
dire doivont servir de bornea aux difFcrens domaincs sur le bord do la riviore. 

Les lignes tiroes ainai, du rivage ancieii an rivage nouveau, soront tant6t paralloles, tanlAt 
divorgentes, tantdt convorgentes, solon qne la rive actuelle do la riviore aura uno otendno 
parcillo a cello de Panoieti rivage, ou moiudro, on plus grande. II cst facile do concevoir com- 
ment le cours d’une riviero pout s’allongor ou so racconreir en changoaiit de direction. — 
Collection do Decisions Nouvollcs par M. Deuisart, tit. Atterissemeut. 


In the Draft Civil Code of Now York the rule of alluvion (including dereliction) is thus 
stated 

§. 443. Where, from natural causes, land forms by imperceptiblo degrees upon tho 
bank of a river or stream, navigable or not navigable, either by accumulation of material, or 
by tho recession of the stream, such land belongs to tho owner of tho bank, subject to any 
existing right of way over the bank. 

N. B . — If the formation is sudden, it bolongs to tho stato. 

The rules ooutained iu this Draft Code (§§ 444—448) with regard to tho ownership of 
islands formed iu navigable rivers and iion-navigablo streams, of islands formed by the 
division of streams, and of abandoned river-beds, as well as tho rule relating to avulsion are 
^f’nilar to those laid down by the Code Kapoloan. 



LECTURE VII. 


ALLUVION AND DlIjVVlO:S.—(Gontmned). 

(^An(/lo- Indian Law ) . 

Tlio early Hindu law concerning alluvion — Toxfc of Vrihaspati — Opinion submitted by the 
Hindu law officerH to the Calcutta Sndder Dowanny Adawlut in 1814 — Opinion of 
Mr. J. H. Harrington — Reported decisions prior to 1825 — Ennmoratiun of topics — I. AI]u> 
vion — Increinentum latens — Effect of tho iiso of the expression ‘ gradual accession,* in 
Regulation XT of 1825, and of tho omission therefrom of Llio exprossioii ‘imperceptible* 
— Rule of alluvion, in what cases a]i}>lIcablo Y — Prcciso nature of* the rule of alluvion — 
Qualification upon that rule — What evidence iiisufJicient to prove ‘ gradual accession ’ — 
The height which an alluvial formation must attain before it can form tho subject of 
lU’ivato right — Accretions resulting from artilicial causes — Alluvion in heels or lakes — 
Apportionment of alluvial fonnatioiis amongst competing frontagers — Provisions of tho 
Indian Alluvion Bills of 1879 and 1881 respeetivoly — Objections to which those provisions 
are open — W'ho arc entitled to accretions by alluvion — Nature of intorost acquirable in 
thorn-' II. Dereliction-— Real naturo of dereliction — Gradual dereliction correlative to 
allu'^ion — Sudden dereliction of a portion of the bed of tho sea or of a naviga'blo 
river — Sudden dereliction of tho bod of a non-navigablo stream — Whether abandoned 
bed must bo ‘usable’ before private right can accrue to it — Apportionmont of aban- 
doned rivor-bed — 111. Islands — Ownershi]> of islands furmod by au arm of a river oncir-, 
olhig a portion of the mainland — Provisioiia of Reg. XI of 1825 thereupon — Ownership 
of other kinds of islands— Provisions of Reg. XT of 1825 with rcsi^oct thereto — ‘ Fordablo 
channel,* what — Origin of the doctriuo of a fordable channel — Requisites of a strict 
dolinitiofi of m fordable channel — Point of thno to wdn’ch the fordability or otherwise of 
tho channel ought to rohu* — Exainiiiatioii of cases bearing upon this topic — IK 7 ..SC v. Amu 
rmiyriiasa — Act IV of I 8 I 1 S (B. C.) — Provisions of tho Alluvion Bills of 1870 and 1881 
respectively with regard to a ‘ fordable cliannel’ — Meaning of the exi)rcs 8 ion ‘ shall bo at 
the disposal of Government’ in cl, B, .sc*c. 4 of Keg. XI of 1825 — Ownership of accretions 
annexed to an island separated from the maiiihmd by a fordable cluinnel — Ownership of 
such accreticuis •when they extend in front of tlio lands of several riparian 2 ’i**>pi'iefeorB — 
Owncrshq> of sandbanks or chiirs thrown up in ‘ small arnl shallow ’ rivers — Ownership of 
tho dried-up bods of sucli rivers— JV’. Avulsion — J’rovisions of Rog. XI of 1825 in 
respect thereof. 

I shall now proceed to deal with the law of India with rcjyard to 
alluvion and diluvion. 

Early Hindu law concerning alluvion.— Whatever the degree of 
historical interest which might attach to them, the provisions of the 
early Hindu law concerning this topic are evidently so meagre, vague 
and archaic that they do not deserve anything beyond a cursory notice. 
23 
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A text of Vrihaspati alone, quoted, in some of the commentaries^ on 
Hindu law, though not to be found in the extant treatise with which his 
name is associated, is generally cited as embodying th^ whole law upon 
the subject. It runs thus : — • 

If a large river or a king taking land from one village gives it to 
another, how is the adjudication to be made? 

Land yielded by a river or given by the king is acquired by him on 
whom it is bestowed. If this be not admitted, then men cannot make 
any acquisition through royal favour or acts of God. Ruin, prosperity and 
even human life aVe dependent on acts of God and royal pleasure. There- 
fore, what is done by them sJiall not be disturbed. 

Where a river forms the boundary between two villages, it gives or 
takes away land according to the good or bad luck of persons. When 
there is diluvioii of the bank on one side of a river, and deposit of 
soil on the other, then his® possession of it^ shall not be disturbed.* 

If a field, with a growing crop on it, is overrun by a river, and 
dissevered (from the bank) by the force of its current, then the former 
owner shall have it.’’^ 

The above text is cited by the author of tlio Viramitradaya in the 
chapter on Boundary Disputes, as furnishing the rule of adjudication 
in the case ^ where a river forming the boundary of several villages, &c., 
intersects one of them in such wise that land which was situated on its 
right side is thereby transposed to its left as also ‘ when the king 
assigns to one village land which had belonged to another.^ 

It is obvious from the text just quoted, viewed in the light a,fforded 
by the nature of the use which the author of the Viramitradaya makes 
of it, that what in the modern Anglo-Indian jurisprudence is treated 


J Vivada Chintamani, {tr. by Vrostiniio Cooinar Tngoro cd. 18tj3) p. 12.3 ; Viminitrodaya, 
(cd. by Jibanaodfi lihattaebarjea) p|>. *'101-402; Vyuvaliara Adby.-i, title: Boimdary Disputes. 
The substance of tlio text ia also to bo found in Ilalbod's Gentoo Laws, 185. C/. Colobrooke*s 

V. ii. p. 284. 

8 i. e. *Tlio i)oraoii wlio gains land by the action of tlio rivers’. Virarnitrodiiya. 

3 i. ‘ Tho land gainod.* Ifnd. 

4 i. tj. * Shall not bo altered, t. c., tho former owner shall not wrost it from him.* Ibid. 
Tho autlior of tho Viraniitrodaya, after citing this passage, interposoa tlio remark, that it 
rtilai-ivs banks on which there is no growing crop, and that the next succeeding passage refers 
to banks on which there is a growing crop. 

^ i. e. * Tiic former owner shall havo it till lie reaps tho crop grown thereon ; but after the 
crops havo been reaped, the case will bo govoraod by the preceding rule.’ Viramitrodaya. 
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as an exceptional rule, obtaining ifti particular localities only, was in 
ancient times tlie law almost universally prevalent in India. The deep 
channel of a river flowing between two villages, whatever changes 
took place in it, how mueli soever it might rob one village and enrich 
another, perpetually marked, under the ordinances of Vrihaspati, the 
indisputable, though fluctuating, boundary line between them. The 
extreme hardship which too strict an adherence to such a provision was 
likely to entail in some cases, was perceived even in those primitive ages, 
and it was therefore declared that, where laud torn away from the bank 
had had a growing crop on it, the former owner was to remain in pos- 
session of it until he should have reaped the same. 

Opinion submitted by the Hindu law officers to the Calcutta Sudder 
Dewanny Adawlut in 1814. — It was probably this text of Vrihaspati to 
which the Hindu law officers^ referred (but whicli unfortunately they did 
not quote), in support of the opinion they submitted to the Court of Sudder 
Dewanny Adawlut at Calcutta in IBM, as to tbe provisions of the 
Hindu law upon the subject. But the actual opinion, which they 
stated, clearly went very much beyond its litei-al tenor. For they said, 
‘Hhe proprietary right in alluvial lands of the Ganges and such like 
rivers, the same being connected with one of tlu^ banks, vests in the 
proprietor of sucli bunk. In alluvial lands unconnected with one of the 
banks, the right is that of those wlio are entitled to the jnlkur. In 
land left by the recosaioii of the sea, tlio same being connected with the 
shore, the right A:ests in the owner of that shore. In land appearing 
above the sea not being connected with the shore, the right of the 
sovereign exists.^’* 

Opinion of Mr. J. H. Harrington. — However that may be, it was stated 
by Mr. J.H. Harrington, (a judge of the Sudder Court, at whose instance 
this opinion was obtained), in a minute recorded by him in the year 
1825, that the exposition of the law delivered by the Hindu law officers 
was substantially in accordance with his notions of the law and usage 
the country upon the matter, subject, howev( 3 r, to one exception, mrfiieiy, 
as to the rule of ownership of islands thrown up in large rivoii’S with 
unfordable channels on all sideS,^ • 

In a note to his Analysis of the Kegulations,* after citing a passage 

t 

* There is scarcely any provision in the Mahomedan law relating to alluvion. Markby, 
Loot, on Indian Law, 48. 

* Markby, Lect. on Indian Law, 48*49. * Ibid, • Yol. ii. pp. 251>253. ^ 
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from Vat^el (Law of Nations, Bk. i.'cli. 22) as containing the provisions 
of the Civil law upon the point, he more fully states the opinion which 
he had previously suggested in his minute. He says : — ^‘This statement 
of the Civil law corresponds exactly with the established usage of Bengal. 
The most difficult question is, when cliurs, or islands, are thrown np in 
tlio middle of a river, or on the sea coast, to whom does the property of 
them appertain? In the latter case, indeed, when the chur is not imme- 
diately annexed to the contiguous estate, so as to come within the rule 
of gradual accession, there seems to be no doubt that the island belongs to 
the state. In tlie large rivers also, such as the Ganges, Megna and Bur- 
rumpootor, if a chur be ihrown np in the middle of the river, or in any part 
where there is no fordable channel on either side, it is, I believe, according 
to established usage, considered to belong to Government. But if there be 
a ford on eiUier side, it is deemed an accession to the estate connected 
with it by the ford. In smnller rivers, belonging to individuals, the right 
to a chur newly thrown up would of course vesst in the proprietor of the 
bed of the river wlicre the chur is formed.’^ 

Reported decisions prior to 1825.— The reports of the earlier decisions 
of the Calcutta Suddor Dewamiy Adawlut prior to 1825 do not furnish 
us with more tlian half a do/itui cases on the subject of alluvion. Almost 
all of them relate to claims by tlic owners of riparian estates to alluvial 
lands annexed thereto b}'^ gradual accession in consequence of the retro- 
cession of the river and its encroachment aipon estates on the opposite 
bank. Such claims wore all decreed without exception.*^ In ono of these 
cases, certain alluvial lands after having become annexed to a riparian 
estate by the gradual recession of the river, wns afterwards severed 
from it by the river suddenly returning to its old course, whereby those 
lands became iv-aunexed to the estate on the opposite bank. It having 
been admitted on both sides that according to local usage the river always 
formed the mutual boundary between tlie two estates, the Court held 
that such alluvial lands became the property of the riparian owner to 
whesv.' estate it became last united, .and that the sudden cliaracter of the 
change in the clianuel did not affect the application of the rule.® Tliere 
is ono case in which an island thrown up in a navigable river was 

1 Jahur Chmider Rai v. Ram Chand Mooherjp.c^ 1 Sel. R. 221 ; Radha Mohun Rat v. Sooruj 
Narain Bancrjrey Ibid ^ 310 ; Ziboounissa v. Piirt,iui Raij 3 Sol. R. 316; Ram Kishen Rai v. 
Qo'pce Mvhvn. llahoOy Ibiil., 310. 

« 8 Raja Orecs Ohxinder v. Raja TejehundeVj 1 Sol. R. 274. 
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apportioned among the riparian prripriefcors opposite to whose estates it 
had api>eared.’^ 

Enumeration gf topics. — Such was the state of the law until the year 
1825, when the Iiidiaii legislature by Kogahilioii XI* of lliat year declared 
and enacted the rules for the deterininalion of claims to land gained by 
alluvion, or by dereliction of a river or the sea. It will be convenient to 
consider the law of alluvion and diluvion as it has been in force in India 
since this enactment, under the following [a) principal, and (6) subsidiary 
heads ; — 




Principa L 

1. 

Alluvion. ^ 


2. 

D(‘r(diction. r 

in the sea, and 

3. 

Islands. ) 

non-navigablo. 

4. 

Avulsion. 


5. 

Tie-formation on 

original site. 

C, 

Custom. 



(ft.) Sithsidktrif, 

7. Assessment of reveimcj or rent on alluvial increments, 
including islands sei)arated from the mainland by 
fordable cliaiinels. 

S. Possession of accretions, islands or submergent lands, 
and tlie rules of limitation applicable to tbem. 

1. Alluvion — Clause 1, section 4, of Itegulatioii XI of 1825 enacts 
that when land may be gained by gradual accession, whether from the 
recess of a river or of ilio sea, it shall bo considered an increment to the 
tenure of the person to wliose lainl or estate it is thus annexed, whether 
sucli land or estate bo held immediately from Oovernment by a zemindar 
or other superior landholder, or as a subordinate tenure, by any description 
of under-tenant whatever.’^ 

Incrementum latens. -This rule therefore clearly recognises the dis- 
tinction between tlie mere physical adhesion of laud wliich may be §pxldt?il 
and manifest, and the incrementum latens of the Civil law, whicli means 
an accretion formed by a process so slow and gradual as to be latent 


* Koowur JJari Nath Uai v. Mnsst. Jnya Darya Biirirniti, 2 Sol. R 2(^9. 

* This Rcgulfitiun was oxtorided fco Panj.ab by ^Acfc IV'’ of 1872; to tho Central Provinces 
by Act XX of 1875 ; and to Oiido, by Act XVIII of 187G. In Sindh, the law of alluvion is 
regulated by certain cxociitivc Jlulcs, dated 22nd May, 1852. The llegulation does not apply 
to tho Presidencies of Madi-aa and Bombay, 
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and imperceptible in its progress a!id it lays down that it is only in the 
latter case that the accretion or increment belongs to the person to whose 
land it is so annexed. Lord Justice Janies in delivering the judgment of 
the Priv}^ Council in Lopez v. MMildun Mohun ThaJcoor^ observed that this 
clause embodies the principle recognised in the English law (derived from 
the Civil law), and which is this : — “that wliere, there is an acquisition of 
land from the sea or a river by gradual, slow, and imperceptible means, 
there, from the supposed necessity of the case and the difficulty of hav- 
ing to determine, year by year, to whom an inch, or a foot, or a yard 
belongs, the accretion by alluvion is held to belong to the owner of the 
adjoining laiid.^* 

Effect of omission of the expression ‘imperceptible’ from the Re- 
gulation. — The Regulation by using the expression ‘ gradual accession’ 
only and omitting the qualiiication ‘ imperceptible,’^ which a literal trans- 
lation of the passage in Bracton, borrowed from Justinian, required 
in English law, has greatly obviated the doubt and difficully which was 
raised and discussed in the case of Ilex v. Lord Yarboroiifjhy^ as to whe- 
ther a subject is entitled to claim against the Crown any accretion by 
alluvion, unless the extent of the acquisition be so inconsiderable as to 
be almost imperceptible even after tlie lapse of many years. That case 
was decided by the Court of King’s Bench iu 1824, and it may not perhaps 
be quite unreasonable to suppose, that when this Regulation was passed 
in India in the following year, the qn;ilitica(^on ^imperceptible’ was ad- 
visedly omitted by the Legislature from the clause iu question, to prevent 
the introduction into tljis country of a doctrine which had been so recejilly 
rejected in England. However plausible such a doctrine may have seemed 
at one time, (and whatever signs of its vitality may as yet be seen to 
linger in some of tlie text-books on the subject), in a country where 
the rivers are generally small, and their erosive powers insignificant, 
it is wholly unsuited to a region of tropical rain like India, where the 
huge torrents that descend from the Himalayas, expanding into mighty 

' Nogendra Chyndf^r Ghose v. Mahomed fCsoff 10 B. L. U. 406; 18 Snth. W. K. 113. Dist. 
Secretary of State for India V. Kadiri Kiittif 1. L. B. 13 Mad. 3Gt), (where the accretion was 
proved to have formed sitdde)ily). ■ 

» 13 Moo. Ind. App. 467 ; 5 B. L. 11. 621 ; 14 W. B. (P. C.) 11. 

• 'rho Gorman law, like the law of India, uses only the word ‘ j^radual ;* the Fronoli and 
Italian law speak of land gained * gradually and iniporcoptibly.’ Markhy, Lect. on Indian Law, 
62. Tho New York Draft Civil Code refers to land forming ‘ by imperceptible degrees.* 
SuprOf 17G. ^ 3 B. & C. 91. 
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proportions as they roll over the soft clay of Bengal and the bright 
sands of the Pan jab, possess such enormous powers of disintegration 
and deposition, thajb large tracts of laud are seen to be washed away from 
one place and to be thrown up in another in the course of a single freshet. 
Indeed, so far as it is possible to judge from the reports of decided cases, 
there is not to be found a single instance in which Government in 
this country has resisted the claim of a private individual to an alluvial 
increment, on the ground that such increment was distinct, manifest and 
large, and not latent, ijnperceptible and small. Besides, accession of 
land by imperceptible degrees is so niiusiiiil in Indui that it led Sir 
Charles Turner, one of the members of the Indian Law Commission of 
1879, to suggest that acquisition of land by alluvion should not be made 
to lunge upon the slow, gradual, and imperceptible character of its 
formation, but should be left to be dealt with by the Courts on a general 
principle sufliciently uiulerslood. 

Rule of alluvion, in what cases applicable ?— The rule which awards 
the alluvial accretion to the owner of the adjoining land, is the same 
whether the accretion takes place in the sea, a public navigable river', 
or in a privnte iion-navigablo stream.^ I have already explained to 
you in a previous lecture^ that the law of India makes no distinction 
between a tidal and a non-tidal river, for the purpose of defining the 
ownership of their respective beds. Under that law, a navigable river 
is contradistinguished from ajion-navigable stream, the ownership of the 
bed of tlije one being regarded as vested prima facie in the Govorntnent, 
as ^ trustee for tlie public,’ and the ownership of the bed of the other, 
as vested primd facie in the riparian proprietors.-'^ I have also shown 
that the banks of idvers, whether navigable or non-navigable, belong to 
the proprietors of adjacent lands.* If then the right to an alluvial 
accretion be a riparian right, which doubtless it is,^ — dependent for its 
accrual on the ownership of the bank, — it follows necessarily that it must 
be the same whether such accretion takes place on the bank of a navigable 
or a non-navigable river. And indeed the Regulation itself, t'/ough 
it fully recognises and gives effect to the distinction botwiMMi ‘ large and 
navigable rivers’ and ‘small and shallow rivers’, when laying down the 
rule for the ownership of newly- foianed islands, draws no such distinction 

1 Datarnin Nath v. Nshan Ohnnder Law^ 11 Siith. W. H. 11 G. Bat seo Moxilvi Watied Alee 
V. Syed Mozuffer Aim, S. I). 1858, p. 1771, wlioro hho Cuurfc lield tluit cl. 1, h. 4, Kogtilatiou XI 
of 1825 applies to navigable rivers only 

8 Supra, 110, et avq. • Supra, 110 — 113. 


Supra, 116— IIG, 


* See Lect. X, infra^ 
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when providing for the case of gradifol accessions ; because it says simply 
that, ‘‘ when land ma^ be gained by gradual accession, whether from 
the recess of a Hver or of the sea, it shall be considered an increment to 
the tenure of the person, 

Precise nature of the rule of alluvion— Qualification upon that rule — 

But this rule, however manifest and universal at first sight it might seem 
to be, is indeed subject to one very important qualification, namely, that the 
site over which the accretion forms is not proved to belong to another pri- 
vate individual, for in that case the accession, tliongh a lateral prolongation 
of the land of the riparian proprietor, is at tlie same time a vertical addition 
to the submerged site, and in determining tlie right of competing 
claimants to such accretions, the law prefers the owner of the submerged 
but identifiable site to the owner of the bank.^ It miglit bo urged that, 
if this qualification were puslied to its legitimate con.:?efpiences, no riparian 
proprietor could claim a title by accretion to land gained from the bed of a 
navigable river, because the bed of such river belongs generally to Govern- 
ment, and in a very few instances only, to priva te individuals, the landward 
limits of such bed or tlie precincts of such siibmergeiit site being-, as a 
matter of fact, always known and accnralely defined in this country, by 
reason of the survey measurements which estates genornlly and ripiirian 
estates in particular have undergone. The possibiliiy of such fin objec- 
tion as this being raised shows that the qualification is too broadly 
stated, and it enables ns at tin? same time to arrive at a correi^t deter- 
mination of the exact nature of the rule of alluvion, and the precise limits 
of the qualification. So long as the bed of a navigribJc* river remains 
covered with watcer and is not vested in any private imlividnal, it is 
regarded as ‘public domain’ or ‘ public ferritory,’ funl the law permits 
a riparian proprietor to gain lands from sucli ‘pnldie domain’ or '■public 
territory ’ by means of alluvion. It is only where a ])ortioji of such 
‘public domain’ adjoining tlie bank is vested in any private individual, 
that the title of tlio riparian proprietor by jiccretiou yields to the title 
oT^Vi. owner of the submerged site by what is called ‘ reformation.’ It 
is obvipns tlia*b no such objection can be taken to the qualification thus 
stated, when the accretion takes place on the bank of a iion-iiavigable 
river; in such case, the ownership of the bank, and the ownei-sbip of the 
adjoining bed as far as tlie middje thread of tbe stream, being generally 
united in the same person, the title by accretion and the title by re- 
formation mutually coincide, and it is perfectly immaterial whether 


* in/ra, 210^-213. 
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the increment by alluvion be given tj^ the riparian proprietor qua riparian 
proprietor or be given to him qua owner of the submergent site. 

What evidence insuflSicient to prove ^gractual accession/— It is 
difficult to define exactly the nature of the evidence which will suffice 
to show that a particular formation on the bank of a river is a ‘ gradual 
accession * within the meaning of the law. The two following cases show 
what evidence will be deemed insufficient to prove gradual accession. 

In Ranee Surnomoyee v. Jardine Skinner and Co.,^ an island thrown up 
in a large navigable river was resumed by Government and afterwards 
sold to a private individual. On the south of the island flowed an unford- 
able arm which gradually dried up in consequence of its having become 
closed at its east and west ends. The purchaser of the island claimed 
this dried-up bed as an accretion to the island by alluvion, relying merely 
on this peculiar mode of formation as conclusive evidence of gradual 
accession. The Privy Council held that such evidence taken alone was 
insufficient to show that the land had appeared as an accretion to the 
island by means of ‘ gradual accession.^ 

In Pahalivan Singh v. Maharaja Mohessur BuJesh Singh Bahadur^^ 
the Privy Council held that the mere fact that the surface of the land 
in question had all been changed, and the marks had all been obliterated, 
so that no houses, or trees, or mounds, or vestiges of boundary could be 
found, and that such surface was fresh land which had been brought 
down by the river, was not conclusive of the question of accretion, if 
the river, had gone from one bed to another, and the water flowed over 
the intervening space and washed off the surface soil only. 

The height which an alluvial formation must attain before it can 
form the subject of private right.— A point of great practical import- 
ance with regard to an alluvial formation, whether contiguous to the 
bank or insular, is, what is the height vjhich it must attain before it 
can be said to cease to form a part of the public domain, so that private 
proprietary right might attach to it? In Maharoni Odhirani Narain 
Kumari v. Nawab Nazim of the Court held that an alluvif^ .roi<-^ 

ination in a public navigable river cannot be considered an accession 
to the adjoining estate, if it is regularly submerged in the wet season 

1 20 Sath. W. K. 276 ; see also Buddun Chundcr Shaha v. Bipin Behary Rop, 23 Suth. 
W. B. 110. • 

8 9 B. L. R. (150) 165 j 16 Suth. W. B. (P. 0;) 5. 
a 4 Snth. W. B. (0. R.), 41. 

24 
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and visible only in the dry ; and tht.t until the land rises beyond the 
ordinary liigh-water mark in such a way as to become fit for cultivation, 
it is part of the river-bed, and, as such, public property^ 

The judgment in this case is somewhat ambiguously expressed, inas- 
much as the two propositions just stated are not necessarily co-extensive 
with one another. The latter proposition undoubtedly embodies what is 
perfectly sound law, as was subsequently judicially affirmed inNobinKrishna 
Rai V. Jogesh PcmJMd Oangopadhya,^ with regard to an insular formation 
in a tidal navigable river. So long as any alluvium, whether it is 
deposited contiguous to the bank or emerges from the bed as an island, 
is washed by the flow of the ordinary tides at a season when the river 
is not flooded, it can scarcely be used for cultivation or for any other use- 
ful purpose. But the former proposition, it is humbly conceived, is rather 
too broadly stated, because there are many alluvial formations which yield 
crops, and consequently are of value to the possessor, but which for years 
are visible duidiig the dry season only.® 

The key to the true criterion for determining tlie point at which 
an alluvial formation, either contiguous to the bank or insular, ceases 
to form a part of the ‘ public waste ’ or ‘public domain,’ and becomes 
susceptible of private proprietary right, may be obtained from the following 
observations of the Privy Council in Lopez v. Miuldim Mohan T/iakoor * : — 
“ In truth when the words are looked at, not merely of that clause, 
but of the whole Regulation, it is quite obvious that what the then 
legislative authority was dealing with was the gain which an individual 
proprietor might make in this way from that which was inirt of the 
public territory, the public domain not usable in the ordinary sense, that 
is to say, tlie sea belonging to the state, a public river belonging to the 
state ; this was a gift to an individual whose estate lay upon the sea, 
a gift to him of that which by accretion became valuable and usable out 
of that which was in a state of nature neither valuable nor usable.” 
Jnterproting the Regulation by the light reflected upon it by this passage, 
the Uiference is clear, that the legislature intended to confer on the adja- 


^ It is to be romiirkod tlirt in that case tho alluvion formed in tho river Bliagiratlii (a 
branch of the Ganges), at Moors liedabad, a place which is far above tho roach of tho tide. 

» G U. L. R. 343 ; 14 Suth. VV. U. 352. 

8 St'o speecli of tho lion* bio Mr. W. StJokos on tho Alluvion Bill, Gazette of India, Supple* 
mont, dated 12th Octr. Ib78. pp. 1591, 1592. 

^ 13 Moo. Iiid. App. 407 ; 6 B. L. R. 521 ; 14 Suth. W. B. (P. C.) 11. 
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cent riparian proprietor the alluvial formation as a gift only when it 
attained such heiglit as to become, to use the language of the Privy 
Council, ‘valuable and usable^ to him. By parity of reasoning, the same 
intention may be attributed to the legislature when the alluvial formation 
appears as an island. 

An alluvial formation may appear either in a tidal navigable river 
or in a non-tidal navigable river. If it appears in a tidal navigable river 
and rises so high as to be wholly free from submergence even during the 
annual floods, there can be but little doubt that it becomes in the gener- 
ality of cases ‘valuable and usable.’ It might also be ‘valuable 
and usable tliough perhaps not to the same extent, even if it were liable 
to submergence during the annual floods or only on the occasion of extra- 
odinary spring tides in the dry season. But, if it happens to be washed 
by the flow of ordinary tides throughout the year, its fitness for cultiva- 
tion or its capability of appropriation for any useful purpose is almost 
out of the question. It seems to me, that it would be more logi- 
cal, although the result might practically be the same, to adopt 
the boundary line between the foreshore and the adjacent property— the 
boundary line between the public domain and private property — as the 
limit of the level which the alluvial formation must exceed before it could 
become the subject of private property; the foundation of the reasoning 
by which the limit is arrived at in either case being precisely the same, 
namely, that the soil of the bed of the sea or of a river continues to be 
part of the public domain so long as it is not capable of ordinary cultiva- 
tion or occupation, or as Lord Hale expresvses it, ‘ not dry or inanoriaMe\ 
That boundary, a-s I have said in a previous lecture,^ is tlie line corres- 
ponding to the average of the medium high tides between the springs 
and the neaps in eacli quarter of a lunar revolution throughout the yaaw 

If, on the other hand, the alluvial formation appears in a non-tidal 
navigable river, although such formation may be liable to submergence 
during the annual floods, it may still be ‘ valuable and usable,^ if it periodijr 
cally appears above the surface of the water in the dry season only. ^Tliese 
distinctions have been adopted in the following definititai of im island 
contained in the Alluvion Bill of 1881: — “ In this Act ‘ island ’ means 
land surrounded by water and capable of being employed for cultivation, 
pasture or other useful purpose. It ingludes such laud arising in a river 


^ Supra, 36 . 
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or lake, submerged in the wet season and visible only in the dry season ; 
but it excludes land arising in tidal rivers, tidal lakes or the sea, sub- 
merged by the flow of ordinary tides throughout the year/’ i 

Alluvion resulting from artificial causes.— According to the English 
and the American law, a riparian proprietor, as 1 have already said,* is 
entitled to alluvion by gradual accretion, even though such alluvion is the 
result of artificial causes, provided, however, such artificial causes are the 
result of the lawful exercise of rights of property, and have not been 
put into operation with a view to the acquisition of such alluvion. And, 
in fact, this rule was also adopted by the Privy Council in an Indian case 
with regard to some lands on the bank of the river Hooghly.® Such cases 
as these are, however, extremely rare, and hence the Alluvion Bill of 1831 
restricts the right of riparian proprietors to such alluvial lands ns are the 
results of natural causes only, and recognises the right of Government in 
all other cases,* 

Alluvion in heels or lakes. — As the first clause of s. 4 of Eegulation 
XI of 1825 refers only to lands gained “ from the recess of a river or of 
the sea,” it has been held that the Regulation does not apply to accretions 
formed in a beol or lake.'* But the new Alluvion Bill proposes to extend 
the law of accretion to lakes, except where the bed of such lake may be 
proved to belong to a private individual. 

Apportionment of alluvions amongst competing firontagers.— Intri- 
cate questions relating to the apportionment of alluvial lands or aban- 
doned river-beds amongst several competing frontagers have not as 
yet presented themselves for determination before Courts of Justice in 
this country. In the few instances in which the question has been 
raised, it has been simply for the partition of alluvial land between two 
riparian proprietors. In Palialwan Singh v. Maharaja Mohessur Buksh 
Singh Bahadur^ the Privy Council divided certain alluvial accretions 


^ A The Indian Alluvion Bill of 1881, § 3 ; Gazette of India, March 19th, 1881, p. 689. 

133. 

3 l)oe a. Seeh Kristo Banerjee v. The Eaxt India Go,, 6 Moo. Ind. App., 269'; 10 Moo. 
P. C. 0. i40. Dist. Secretary of State for India v. Kadiri Kuttiy I. L. R, 13 Mad. 369, (where 
an accretion in a tidal navigable river, being proved to have suddenly formed, in consequence 
of acts unlawfully done by tho riparian owner, was held to belong to Government.) 

4 The India Alluvion Bill of 1881. ss. 4, 5, 6 & 10. C/. N. Y. Draft Civil Code, § 443, 
<itpra, 176 (note). 

^ Suroop Chunder Mozumdar v. Jardine Skinner ^ Co., Marsh. 334, 

^ ft 9 B. L. R. 160; 16 Suth. W. R. (P. C.) 6. 
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whioh had formed at the junction ofPtwo riparian estates, by a line drawn 
from the point of such junction perpendicular to the course of the river. 
This principle has been followed by the High Court in a number of cases, 
but the judgments in those cases have not been reported. 

The Indian Alluvion Bill of 1879 provided that, where an alluvial 
land or an island separated from the mainland by a fordable channel, 
formed in the sea or a lake in front of the lauds of several persons, its 
partition should be effected on the principle that, the owners of the shore 
were severally entitled to such laud or island in proportion to the frontage 
which they respectively had on the sea or lake immediately before the 
formation ; and left the modus operaudi of such partition to an executive 
officer, who was to effect the same in accordance with such rules, con- 
sistent with this principle, as the local Government might from time to 
time prescribe.*^ I suppose one of the reasons which influenced the 
framers of this rule in leaving the method of working it out in practice 
in this indefinite form, was the impossibility of getting the middle 
thread with regard to the sea or a lake. 

When alluvial land or an island is formed on the bank of or in a 
river in front of several frontagers, then, inasmuch as the river and con- 
sequently its middle thread may be, and generally is, a curve, the Bill 
provided that each owner having a frontage on the river is entitled to so 
much of the land or of the island as is included by his frontage, tho 
thread of the stream dui'ing the dry season next after the formation, and 
lines drawn riverwards from the ends of such frontage to meet the 
thread of the stream in a direction normal to such thread ; and it further 
provided that where more than one such normal could be drawn from one 
and the same end of any frontage and each of such normals was of differ- 
ent length, the shortest of such normals should be deemed to be the 
including line, and where more than one such normal could be so drawn 
and each of such normals was of the same length, the line bisecting* the 
angle between the two extreme positions of the shortest normal should be 
deemed to be the including line.* 

A similar rule was provided by the Bill for the apportionment of 
abandoned river-beds.* • 

1 Indian Alluvion Bill of 1879, 8S. 4, 6. 

S It is possible to conceive coses in which tho bisectors might intorseot ono another 
before they reached the now frontage. 

8 Indian Alluvion Bill of 1879, s. 7. 


Ibid,, s. 9. 
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The rules thus framed did not, however, commend themselves as 
perfect or easily workable to the Select Committee which revised the Bill 
in 1881. Apart from the obvious objection to which they were open, 
namely, that they merely postponed the evil day by leaving important 
difficulties to bo disposed of by rules to be made thereafter by the local 
Governments, the Select Committee thought that the rules as framed 
greatly complicated the question by making its solution depend on the 
‘thread of the stream/ a liiie or combination of lines which it would 
often be hard to determine, and which might, when determined, turn out 
to be of a very irregular shape. The necessity of drawing normals re- 
quired by the rules provided by sections 7 and 9, was not always feasible, 
because it appeared to them that cases would sometimes present them- 
selves in pi’actice in which no such normals could be drawn. 

They therefore rejected these rules in toto, and substituted for them 
an entirely new set of rules. Of these, the first is intended to apply 
to all cases in which new land is formed on a shore or bank of the sea, a 
river, or a lake by imperceptible accretion, and the second to all other 
formations to which riparian owners may have a right. 

1. The first rule lays down that when the alluvial formation takes 
place either on the bank or shore of a river, the sea or a lake, and springs 
from a nucleus at the junction of two holdings, each owner shall be 
entitled to so much of the formation as lies on his side of a line drawn 
through the point of junction and bisecting the angle between the fron- 
tages at that point ; and 

2. The second rule provides that in the case of islands separated from 
the bank or banks a fordable cliannclor channels, of land formed other- 
wise than by imperceptible degrees, and of abandoned river-beds, “ each 
particle of the island or land so formed, or the river-bed so abandoned, 
shall belong to that one of the riparian owners who can show a point on 
the frontage of his holding nearest to such particle ; ” and it goes on to 

.provide further that when the line dividing the formation to which one 
owne:’ is entitled under this section from the formation to which another 
owner ,is entitled under this section is an arc of a curve, the chord of such 
arc shall be substituted therefor.”^ 

I With regard to the second mlo, the Select Comniittco in their report said as follows : — 

** The cases to be dealt with by the second rale, on the contrary, may present every variety 
of complication, bnt wo think they may be provided for by a rule which is capable of being 
simply expressed, which would generally bo easy to apply, and about the application of which 
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As the shore or bank may someti|aes be a curve of a very irregular 
shape, the Bill by its second schedule provides elaborate rules for deter- 
mijiing the frontagq^ of a holding in order that the fules just stated may 
be easily applied. 

The first rule is merely an application to a concrete instance of tlie 
principle laid down in the second, which, in fact, is its more generalized 
form and is based evidently upon the notion of proximity. Apart from 
the simplicity of the proposition which embodies this general rule, the chief 
merit of that rule consists in eliminating the middle thread and making 
the solution of every question relating to the apportidnment of alluvial 
lands, whether formed in the sea, in a river or a lake, as well as of aban- 
doned river-beds, depend solely upon the relative situations of the original 
riparian frontages. They possess the additional advantage of being work- 
able in practice without the aid of accurate scientific instruments. But 


there would never be any serionfl difficulty, and which, moreover, would make as fair a division 
of tlie new laud as can be hojMjd for in a class of castes for which, in the absence of nnylhitig 
in the way of a definite principle to guide us, -wo must be content with a eomewhut rough- 
and-ready rule. 

Tlie rule wo propose (section 6) is, each particle of a new formation shall belong to that 
one of the riparian owners who can show a point in his frontage nearest to it ; provided that, 
when the line dividing the portion of the land to which one owner is entitled fx’oin tlie portion 
to which another is en tith'd is an arc of a curve, the chord of such arc shall be substituted for 
the arc. 'J’ho dividing lino given by this rule will bo difforont according to the relative posi- 
tions of tJie two competing frontagers, but it will be ono which it will bo always easy to 
draw. 

In ordinary case it will be the bisector of the angle between the frontages, or, in the case 
of holdiugs on opposite 8hlc.s of a river with parallel frontages, a lino parallel to the frontages 
and equidistant from Imtli ; in others it will be the pcjrpendicular erected at the middle point 
of tho lino connecting tho oxtrernitios of the frontages ; and in others, again, it will bo the 
chord of a parabola. As this last line might at first sight bo supposed to present somo 
difficuiiy, we think it well to explaiii that cliord can bo drawn >vithout describing tho parabola, 
and by a person altogether ignorant of the natiiro and |>roportio3 of that curve. It is, in 
fact, simply, tlie right lino connecting two points which could be fixed by any patwari or aniin 
without the slightest difficulty. Wo may add as regards tho substitution of the chord for tko* 
arc in this case, that it not only simplifies tho problem, but also makes what wo believe, would, 
by most persons, bo considered a fairer division of the land.” • 

JV. B . — Tho only instanoo in which the dividing lino will»doscribo a parabola is, when on© 
of the frontages is a straight lino, corresponding to tho directrix, and the other a point, 
corresponding to the focus. But it is difficult to imagine a case in which tho frontage is 
merely a point. It is equally difficult to see how tfto chord of a parabola can bo drawn with- 
out tracing the curve itself, and thereby determining the point on the new frontage to which 
tho chord has to be drawn. 
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the theoretical excellence of this ,rule has been attained, it is con- 
ceived, at the sacrifice somewhat of those equitable considerations, 
which require not only that there should be a fair ;^ivision of the new 
formation, but also that the division should be such, and so made, that 
each littoral or riparian owner may have a frontage on the new shore or 
river line. It appears to me that the latter condition, which is as much 
essential to a just partition as the former, has been overlooked. The 
effect of these , rules is to make the apportionment wholly independent of 
the shape and configuration of the new formation. It is possible to 
conceive cases in' which the conformation of the shore or bank, (as, for 
instance, in a cove), and the configuration of the alluvial formation 
may be such that, one or more of the littoral or riparian owners will be so 
completely hemmed in by the partition lines (drawn according to the 
above rules) intersecting one another, before they reach the new shore or 
river line, that they will thenceforward cease to be littoral or riparian 
frontagers j and be thereby deprived of the right to future alluvial forma- 
tions and various other important riparian rights which the law annexes 
to such a situation, and upon which so much of the value of riparian 
properties in most countries depend.'- 

In view of these objections it seems to me that, it is almost impossi- 
ble to frame any general rule such as will cover all possible cases, and 
that the set of rules adopted by the American lawyers® commend them- 
selves to ordinary minds as being simple and most practicable, and at the 
same time fair and equitable. 

Who are entitled to accretions by alluvion ?-— I have now to ascertain 
who are riparian owners, that is, to determine the classes of persons 
who are entitled to accretions by alluvion ; and this, first of all, under 
clause 1, section 4, of Regulation XI of 1825. It is clear from the 
terms of that clause that every person from the zemindar or other 
superior holders, i, e., independent talukdars or other actual proprietors 
of the soil, enumerated in and defined by Regulation VIII of 1793, 
down.to every description of under-tenant, is entitled to increments by 
gradual accesrion. Government holding a resumed mehal on its rent- 
roll as its khas property, is in the same position as a private zemindar 

* Tho method of iipportionment adopted in the Alluvion Bill, 1881, is the sumo aa that 
laid down by Bartholo in his treatise, * De Fluminlbus,’ (ed. 1512), vol. v. bk. 1. pp. 630 et 
seq, but the latter has been criticized and rejected by Denisart for nearly the same reasons as 
those stated in tho text. Collection do Decisions Nonvolles tit, Atterissement. 

• Supra, IGO— 164. 
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and is entitled to the benefit of this plause, whether such resumed mehal 
be a riparian estate* or an island in a navigable river.* It has been 
held that a lakheraj^ar,* ex-mafidar,* mokurraridar/ a jotedar (maumsi- 
moknrrari,* or otherwise,’) and an occupancy-ryot* come within the deno- 
mination of ‘ under-tenants ’ used in that clause, and are therefore entitled 
to such increments. An ijaradar is also primd, facie entitled to future ac- 
cretions, but he is certainly not entitled to accretions of an older date than 
that of his own lease.* There has been some conflict of opinion as to whe- 
ther a tenant-at-will (a tenant from year to year would seem to be a better 
description of his status in this country) is entitled to 'accretions.** Ac- 
cording to the latest view it appears that he is not.** 

Under the Transfer of Property Act (IV of 1882)** a mortgagee, 
in the absence of a contract to the contrary, is entitled, for the purposes 
of the security, to all accretions by alluvion, annexed to the mortgaged 
property after the date of the mortgage. Under the same Act, a 
lessee**, in the absence of a contract to the contrary, is entitled, so long 
as the lease subsists, to all such accretions, if added during the continu- 
ance of the lease. 

Under the Bombay Revenue Code, section 104, clause 3, the owner 
of any holding granted by Government, the area of which has been fixed 
by any sanad or other document executed under the authority of Govern- 

i Collector of Puhna v. Ranee Snrnomoyee, 17 Snth. W. R, 163, 

8 Kallp Nath Roy Chowdhry v, J, Lawrie, 3 Suth. W. R. (0. R.) 122, 

3 Mussamat Rammonee Ooopta v. Omesh Chandra Nag, S. D. 1859, p. 1836; Vutheeram 
Chowdhry v. KufheeNarain Chowdhry, 1 Safch. W. R. (C. R.) 124, 

^ Fazl’Ud‘din v. Mussamat ImtiyarunnUsa, 4. N. W. P. (C. Ap.) 162. 

6 Ghooramoni Rey v. Howrah Mills Co. I. L. R. 11 Cal. 696. 

® Attimoollah v. Shaikh SahehooUah, 15 Snth. W, R. 149 ; Shorussoti Dasi v. Varbnti Dasi, 
6 Cal. L. R. 362. 

7 Qobind Monee Dehia y. Dina Bundhoo Shaha, 15 Suth. W. R. 87 ; Juggut Chandra Dutt y. 
Fanioty, 6 Snth. W. R. (Act X), 48. 

8 Oodit Rai v. Ram Gobind Singh, 3 N. W. P. (C. Ap.) 406. 

^ Jaur Alt Chowdhry v. Fran Kristo Roy, 4 Suth. W. R. (C. R.) 66 ; MtUhura Kant^Shaha 
Chowdhry v. Meajan Mandal, 5 Cal. L. R. 192. ^ 

10 Th .0 earlier rulings in favour of the right of a tenant -at -will to hold tiocretionil, so long 

as he holds the parent holding, are : — Narain Doss Bepary v. Boohul Bepary, 1 Suth. W. B. (C. 
B.) 113; Bhuggobut Pershad Singh v. Doory Bijoy Sing, 8 B, L. R. 73 ; 16 Snth. W. R. 96. 
Contra, Znheeroodeen Paikar v. J. D. Campbell, 4 Suth. W. R. 57, (as to a tenant from year to 
year). * 

11 Finlay Muir & Co. v. Ooopee Kristo Qoasami, 24 Snth. W. R. 404. 

18 S. 70, and Ulust. (a). 

25 


18 8. 108, ol. (d). 
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ment, is nofc entitled to any increment added by alluvion. This rule is 
analogous to the provision of the Roman law, according to which the 
owner of an ager limitatus was not entitled to the ins alluvionis or 
right of alluvion.^ 

It is important to bear in mind, what no doubt is quite obvious 
that, the appellation * riparian proprietor^ does not belong to one 
whose estate is not in contact with the flow of water. Hence, if any 
one who is a riparian proprietor sells a strip of land stretching along 
the river frontage, he thereby ceases to be a riparian proprietor, and con- 
sequently the purcnaser, and not he, is entitled to subsequent accretions.* 

Nature of interest acquirable in accretions. -The last point which 
remains to be considered under the head of alluvion, is the nature 
of the interest which a littoral or riparian owner is entitled to have 
in the accretion. The right to the accretion is regarded in con- 
templation of law as a right of an accessorial character incident to 
the parent holding. Presumably, therefore, the right to the accretion, 
where such right exists, must be of the same nature as that which 
exists in the parent holding. The land gained, observes Lord Chelms- 
ford, in EeJcowrie Sing v. Ileeraloll Sealy will then follow the title to that 
parcel to which it adheres.^'^s The same clause of the first section of the 
Regulation, to which I have already referred, goes on to enact in the form 
of a proviso : “ that the increment of land thus obtained shall not entitle 
the person in possession of the estate or tenure to which the land may be 
annexed, to a right of property or permanent interest therein beyond 
that possessed by him in the estate or tenure to which the land may be 
annexed, &c.’^ The cases to which reference lias just been made, for the 
purpose of determining who are entitled to accretions, in fact also 
exemplify this principled 

Consequently, if the owner of a permanently-settled estate accepts 
from Government temporary settlements in respect of accretions annexed 
to his estate by alluvion, such settlements do not curtail his permanent 
interest in the accretions, inasmuch as this is the only kind of settle- 
ment which Government does, in practice, grant in respect of alluvial 

1 Supray 121 . 

* Musmmat Idan v. Nund Kishoi'ey 25 iSath. W. R. 390. 

3 12 Moo. lud. App. 136 ; 2 B. L. K. (P. C.) 4; 11 Suth. W. R. (P. C.) 2. The paesage 
occurs ou page 140 in fin. of Moore. 

4 See notes nos. 3 — 9 on p. 193, supra. See also Mahomed Wasil v. Zidehha Khatoony 2 
Hay, 515 ; Ram Frasad Rai v. Radha Frasad ^ing. I. L, R. 7 All. 403 (where it was held that if 
the parent holding is ** aucestnvl property *’ the increment will acquire the same character.) 
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formations during a considerable member of years, until the capabilities 
of the soil have been fairly ascertained.* 

If a public rond leads down to the bank of a*river, and an alluvial 
accretion is afterwards formed on the bank, the public has the same right 
of access to the water across the new formation as they had befoi*e such 
alluvion formed.® 

II. Dereliction.— Real nature of dereliction. — Dereliction may be 
either gradual or sudden. If it is gradual, the result, in the generality 
of cases, is the same as that which is produced by alluvion. The physical 
processes implied in them respectively, in fact correlate to one another. 
The deposit of soil on the bank, by the ‘pi*ojection of extraneous 
matter ’ on it, caunot take place without a simultaneous withdrawal 
pro tanto of the water from the site which such ‘ projected ’ matter 
occupies. But if the dereliction is sudden, it is regarded as an alto- 
gether distinct mode of acquisition of property. Properly speaking, 
it is not a mode of acquisition of property at all ; it merely denotes a 
particular mode of transition of land (in which there is already an 
existing right) from one state to another, from the state of being 
covered by water to the state of being dry land ; and when there is this 
transition, the law uniformly declares that there shall be no change of 
ownership. 

Ownership of the bed of the sea or of a river suddenly abandoned 

by it.— The Regulation provides no express ruio with regard to the owner- 
ship of the bed of an arm of the sea, or of a river suddenly derelicted 
or abandoned by it; but by the fifth clause of its fourth section, it leaves 
the determination of such a question, in the absence of any established 
usage, to be made ‘ on general principles of equity and justice.’ 

Dereliction of the bed of an arm of the sea is an event of some- 
what rare occurrence, and so is the total dereliction of the bed of a 
navigable river. Instances of partial dereliction, however, of the bed of 
a navigable river may be observed when sandbanks are tlirown up or 
islands form in a navigable river, in such a way as to be separated g,t first 
from either mainliiiid by fordable channels ; one of whieh«gr:idua!Iy closes 
up at one or both ends, and afteiAvards dries up .suddenly. • Wliether the 
dereliction be partial or total. Government in this country being primi 

1 Raghoohar Ryal Sahoo v. Kishfin Pt>.rtah Sahe(^ L. R. 6 liid. App. 211 ; 5 Cal. L. R. 418. 

8 Maharanee Odhiranee Narain Kooinari v. The Naivah Naziin of Bengal, 4 Sulh. W. R. 
(0. E.) 41. 
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facie the owner of the soil of the beds of all navigable rivers, its proprie- 
tary right therein continues even when the water retires from it.‘ If, 
however, a private individual has already acquired a right to the whole 
or any portion of the bed of any such river under an express or implied 
grant from Government, or if his proprietary right thereto has been 
recognised at the time of the Permanent Settlement of his estate (the 
survey maps of riparian estates being evidence of the boundaries of such 
estates as they existed at the time of the Permanent Settlement), the 
soil discovered by water remains in him as before.* 

When the dereliction takes place in the channel of a non-navigable 
stream, the soil of the bed continues to be the exclusive property of one 
or other of the riparian proprietors, or even of a stranger, if he had an 
exclusive right to the soil when it was covered with water.* But, if 
there was no exclusive right to the soil in any one, then the presumption 
of law being, that it belonged to both the riparian proprietors in severalty, 
usque medium filum aquae, when it was covered with water, it would con- 
tinue to be the property of each of them respectively to the same extent 
as before.* 

Whether abandoned bed can form the subject of private ownership 
before it becomes ‘usable.’ — It is unnecessary to discuss again with 
regard to dereliction the question, which 1 have already considered with 

1 Cf. Ranee Sumomoyee v. Jardine Skinner ^ Co., 20 Sufch. W. 11. 276 ; Budun Chiinder 
Shaha v. Bejnn Behary Roy, 23 Suth. W. R. 110 ; Secretary of State for India v. Kadiri KuUi, 
1. L. R., 13 Mafl., 360. 

* Badha Froshad Singh v. Raw Coomar Singh, I. L, R. 3. Cal. 706 ; 1 Cal. L. R. 259 ; 
Grey v. Anund Mohun Moitra, Suth. W. R. 1664 p, 108 ; Iseer Chunder Rai v. Ram Chunder 
Mocker jea, 1 Sel. R. 221. 

Tho Indian Alluvion Bill, 1881, by section 8, snbsection (h) makes, as regards this point, 
the same provision as that which has been stated in the text. It runs thus: — ** Nothing herein 
contained shall affect the right of the Government or a private owner to the adjacent bed of a 
river, which is proved to belong to tho Government or such owner immediately before its 
abandonment.” 

8 Grey v. Anwid Mohun Moitro, Suth. W. R, 1864. p. 108 ; User Chunder Rai v. Raw 
ChundeP Mookerjea, 1 Sel. R. 221. 

♦ Section 6 and' section 8, subsection (h) of the Indian Alluvion Bill, 1881 taken together, 
lead substantially to the same result as that stated in the text, though in the Bill the rule 
has been laid down in a more comprohensivo and generalised form. Section 6 (inter alia) 
provides;—” And where a river suddenly abandons its bed, each piirticle of the new bed so 
abandoned shall belong to that one of the riparian owners who can show a point on the front- 
age of his holding nearest to such particle.” 

” When the dividing line is an arc of a carve, its chord shall be sabstituied for it.” 
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respect to alluvion, namely, wliethe^ land left by d(*reliction should be 
^ usable,’ — should be lit for cultivation, pasture or for any other useful 
purpose, before pfivate proprietary right might? attach thereto; for, 
as 1 have already stated, there is no accrual of a new right in such a 
case, but merely the revival of a pre-existent right which had lain 
dormant for a while, and it is immaterial what the state of the land be 
(whether covered with water or dry), over which this right exists. 

Apportionment of abandoned river-bed.— When tlie bed of a river is 
not the exclusive property of Government or of any private individual, 
the rules for the apportionment of such bed amongst* the riparian pro- 
prietors, when it is derelicted or suddenly abandoned by the river, are 
the same as those for the apportionment of alluvial formations. 

The Indian Alluvion Bill of 1879 provided the same rule for the 
apportionment of abandoned river-beds as it did for the apportionment 
of alluvial formations. The Alluvion Bill of 1881 proposed the following 
rule, namely, that the abandoned river-bed should be so divided that 
“ each particle of it shall belong to that one of the riparian owners who 
can show a point in the frontage of his holding nearest to such particle/’ 
The same objections might be urged against the application of this rule to 
the apportionment of abandoned river -beds, as those which 1 have pointed 
out while 1 was discussing the matter in connection with the apportionment 
of alluvial formations/ If the provision of law be that the bed of a river, 
when it is not the exclusive property of Government or of a private 
owner, belongs to the riparian proprietors in severalty up to the middle 
tiiread, in proportion to the extent of their respective frontages, then it 
follows that the partition lines, however drawn, must not, in order that 
they may conform to this provision, intersect one another before they 
reach the middle thread; but, as I have said before, there may be 
cases in which the rule of apportionment proposed by the Indian Alluvion 
Bill of 1881 may lead to this consequence- 

III. Islands.— Ownership of islands formed by a river encircling la 
portion of the mainland. — Like the other systems of law we liave iilready 
discussed, this Regulation deals also with two kinds of islands, aijd enacts 
rules for determining their ownership in each < 5 ase. 

With regard to the first kind of island, the Regulation by the second 
clause of its fourth section thus provides 

‘‘ The above rule shall not be considered applicable to cases in which 
a river by a sudden change of its course may break through and intersect 


^ Supra, 191 — 192 . 
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an estate without any gradual encroachment, In such cases the 

land on being clearly recognised shall remain the property oE its original 
owner.” , 

It seems to me that this clause, though not very artistically framed, 
is intended to refer to the case where an island^ is formed by a river 
encircling a portion of the land of a private owner. It lays down 
the same rule with regard to the ownership of such an island as 
that which is recognised in the other systems of law, namely, that the 
ownership of the soil remains unaffected by the change. 

In Thomas Kenney v. Beehoe Humeeroonissa,* the Calcutta High Court 
in their judgment thus observed with regard to the meaning of this 
clause : — “ A claim to hold the land under clause 2 can only be maintain- 
ed by the old proprietors when the land used by man has not been 
diluviated, but is cut off by a change of the stream — fields, ti'ees, houses, 
or other surface ob jects remaining as before.” 

Bnt the observations of the Privy Council in Pahalioan Sing v. Maha- 
rajah Mohcssur liuksh Sing Bahadoor^, to which I have already referred*, 
would seem to show that the continuance of the fields, trees, houses, or 
other surface objects in position is not essential to the operation of this 
clause. 

This clause does not lay down any mode of acquisition of property. 
It is merely a qualification of the first clause, and declares that the latter 
shall not be applicable where there is a sadden change in the course of 
the river. If a person has acquired a right to property under .the first 
clause by gradual accession, any subsequent change in the course of the 
river, such as is contemplated by the second clause, will not deprive him 
of his right.^ 

Ownership of islands formed in other modes.— With regard to the 
second kind of island, tho Regulation enacts the following provisions : — 

“ Third. When a chur, or island, may be thrown up in a large and 
navigable river (the bed of which is not the property of an individual) 

or in the sea, and the channel of the river or sea between such island 
# 

1 TJiei..c small islands aro known by tho name of chucknes in Hohar. Cf. Fahalwan Sing^ 
V. Maharajah Mohesanr BnMi Bahadoor, 9 B. L. 11. 150 j 16 Suth. W. R, (B. 0,} 5. 

2 3 Suth. VV. R. (C. B.) 68. 

a 9 B. L. E. 150 ; 16 Suth, W. R. (P. C.) 6. 

* Supra t 185. 

& Tho Cfturl of Il’Virds v. Radha Pershad Sing. 23 Snth. W. R. 238 ; afiirnicd by the Privy 
Council, on appeal, I. L. R. 3 Cal. 796 ; 1 Cal, L. R. 259. 
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and tlie shore may not be fordable, it shall according to established usage 
be at the disposal of Government. But if the channel between such 
island and the shore be fordable at any season* of the year, it shall be 
considered an accession to the land, tenux'e or tenures of the person or 
persons whose estate or estates may be most contiguous to it, subject to 
the several provisions specified in the first clause of this section with 
respect to increment of land by gradual accession. 

“ Fomth. In small and shallow rivers, the bed of which with the 
julkur (or)i right of fishery may have been heretofore recognised as the 
property of individuals, any sand-bank or chur that may be thrown up 
shall, as hitherto, belong to the proprietor of the bed of the river, sub- 
ject to the provisions stated in the first clause of the present section.” 

Enumeration of topics concerning islands.- As regards the third 
clause, the following matters require elucidation *. — 

(ft.) The meaning of the expression ‘ fordable channel.’ 

(6.) The point of time at which the fordability or otherwise of the 
intervening channel should be ascertained for tJie purposes of this 
danse. 

(c.) The meaning of the word.--, ‘ shall be at the disposal of Govern- 
ment.’ 

Probable origin of the doctrine of a fordable channel-~Now as re- 
gards (a), you will have observe*! that the doctrine of a fordable channel 
formed no part of the Roman law of alluvion. It could scarcely find a 
place in a system in which the theory with regard to the ownership of 
the bed of a river was that it was vested in the riparian proprietors ; 
so that whether the island was separated from the banks by forda- 
ble or unfordable channels, in either case it was deemed to be the pro- 
perty of the riparian owners and not of the state. The necessity for the 
doctrine probably arose for the first time, when under the jurisprudence 
of the feudal system the theory regarding the ownership of the beds of 
rivers underwent a change, and the beds of all navigable rivers came to 
be regarded amongst the iura regalia of the Crown. 

Fordable channel, what ?— Tlio Regulation itself cpntains no inter- 
pretation clause, nor does it anywhere define the meaning, of the expres- * 
sion ‘ fordable channel.’ But it has been held under that clause that, 
a channel which can be crossed only in a zigzag direction by taking 

1 The word ‘ or ’ does not occur in the Regulation, but it is evidently omitted by mistako. 

It is in Mr. Harrington’s draft. Mark by, Lect. on Indian Law, 53 (note)* 
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advantagf^ of tlie higher portions of the bed in the dry season, and that 
even only with the water breast-high cannot be said to be fordable.^ It 
has been also held that a channel cannot be said to be fordable, if 
it can be crossed on foot at the extreme ebb of the tide only, and pro- 
bably for some short time before and after ; or, if under ordinary cir- 
cumstances and at the most favourable season, it cannot be crossed at 
least for sixteen hours out of twenty-four.* 

Requisites of a strict definition of a fordable channel.— The depth of a 
river in the dry season is not the same as it is in the wet, nor is it the 
same during all the months of the dry season. In fact, its depth varies 
from day to day, and in a tidal river, it varies almost every moment. 
For legal purposes, therefore, it is essential that there should be a precise 
definition of the word ‘ fordable % and such a definition requires that 
the following elements should he fiixed, namely, (i) the exact depth of the 
water over the ford, (ii) the duration of time for which that depth must 
continue, and (iii) the point of time at which that depth is to be measured. 
The first two elements, regard being had to the nature of them, must 
necessarily he somewhat arbitrary, and can only be defined by the legis- 
lature. The third element is, perhaps, capable of being ascertained from 
the language of the clause itself, and this leads us to the consideration 
of point {b) mentioned before. 

Point of time to which the fordability or otherwise of the channel 
ought to refer. — As regards (6), a reasonable construction of the context 
of the first part of tbe clause suggests the inference that, the period when 
the fordability or otherwise of the intervening channel is to he ascer- 
tained, is the time when tlie chur or island is thrown up ; and therefore 
the meaning of this part of the clause is, that if the island is not fordable 
when it is thrown up, it is to be ‘ at the disposal of Government.* 

But it frequently happens that at the commencement of the dry 
season, a very small portion of the chur or island emerges from the water, 
separated from either bank by unfordable channels, and as the water 
sinks down gradually, the visible surface of the island enlarges, and be- 
fore the end of the same dry season it is found to be connected with one 
or other of the riparian estates by one or more fords, sometimes extend- 
ing along the whole length of the frontage. It would indeed be 
extremely inequitable, nay almost illogical, to lay down that such chur 
or island should not belong to the riparian owner, but should be at the 

1 JuggohuTidhoo Bone v. Gyasoodeeriy 3 Sath. W. R. (C. R.) 04. 

* Nohin Kishore Boy v. Jogesh Fershad Qangooly, 6 B. L. R. 343 ; 14 Snth. W. R. 352. 
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disposal of Government, and at the same time to declare that he should 
be the owner of an alluvial increment which formed in contiguity with 
the bank, though it might hare been wholly under water during a greater 
portion of the dry season, and only appeared above the surface just towards 
the latter end of that season ; the only difference between the nature of the 
two formations being that, in the former case the soil between the chur 
or island and the adjacent land happens to be covered with a few 
inches of water, say, knee-deep or ankle-deep only ; while in the latter, 
such soil is totally dry about the same period of time. It seems to me 
that it was to meet such a hardship as this, that the second part of the 
clause provided that, if the channel was fordable ‘ at any season of the 
year * it was to be considered as an accession to the land of the person 
whose estate might be most contiguous to it. The second part of the 
clause cuts down the apparent generality of the first, and the result, 
therefore, is that if the island is fordable ‘ at any season of the year,’ 
that is to say, in any part of the dry season in which the formation 
appears above the surface of the water, and when the water has sunk to 
its lowest level, it should be considere<l to belong to the adjoining riparian 
proprietor ; otherwise, it should be at the disposal of Government. 

Examination of cases beuring npon the topic. — But then when one 
comes to examine the series of decisions that have been passed upon this 
clause, he finds not a little divergence and fluctuation of opinion with 
regard to the construction that ought to be put upon it. This is due 
in some measure to the ambiguity of the expression * shall be at the 
disposal of Government,' and to the somewhat inartificial character of 
the provisions of Act IX of 1847, with which I shall have occasion to 
deal more fully hereafter.* That Act relates to the assessment of 
lands gained from the sea or from rivers by alluvion or dereliction ; 
and by its third section provides for the making of a new survey 
of lands on the banks of rivers and on the shores of the sea, when- 
ever ten years shall have clasped from the approval of any prior survey 
by the Government, and for the preparation of new maps according to 
such new survey. The seventh section enacts that whenevar, on inspec- 
tion of any such new map, it appears to the local revenue authorities 
that an island has been thrown' up in a large and navigable river liable to 
be taken possession of by Government under clause 3, section 4, Regula- 
tion XI of 1825 of the Bengal Code, the said revenue authorities shall 
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ta.kp iuiinetliiitp possession of the same for Government, and shall assess 
and settle the land, &c. 

In Wise v. Ameerunnissn Khaioon,^ and Wise y.'° Moulvi Ahdool Ali,^ 
decided within a few days of each other, the allnvial formation to 
which the plaintiffs Ameerunnissa Khatoon and Monlvi Abdool Ali laid 
claim under clause 1, section 4 of Regulation XI of 1825, appeared 
originally as an island with unfordable water on all sides, and subse- 
quently became annexed to their respective estates before the time 
appointed for a re-survey under Act IX of 1847 arrived. Bayley and 
Campbell, J.J., held that Act IX of 1847 had the effect of modifying 
the provisions of the Regulation and of making the assertion of the 
rights of Government “ to cease to he continuous but only at intervals 
of years and that it was clear from the language of the Act that 
the ‘ status ’ of the land at the time of the original formation thereof 
was not to be looked to, but that its ‘ status ’ at the time of re-survey 
alone was to be regarded. Being of that opinion, they decreed the land 
to the plaintiffs, although, as I have said, the island, when it was first 
thrown up, was sui’rounded with unfordable water on all sides. This was 
expressly dissented from by Norman, J., in Kalee Pershad Moozoonidar v. 
The Collector of ilymensing and others,^ where he held that the true rule 
was that, the right to the possession of land either gained by gradual ac- 
cession, or reformation, or thrown up in a river or the sea, must be 
determined by an enquiry into the condition of the land, when it was 
originally gained by alluvion or thrown up, and became the sjibject of 
property and capable of cultivation or occupation as such. In deliver- 
ing judgment his Lordship said ; — “ It is difficult to see how a 
right which has once accrued can be divested by any change in the 
condition of land adjacent to that in which such right exists, and 
therefore one would think that if land comes into existence and 
becomes the subject of property as an island in a navigable river, the 
fact that the channel between it and the mainland dries up subse- 
quently cannot destroy rights of property or possession, which any 
person may hape acquired in it while it continued to be an island. As an 
island, it must be presumed to be at the disposal of Government. If it 

I 2 Suth. W. R. 34; Koer Poreshnarain Eo$f v. R. Watson ^ Co., 5 Both. W. R. (0. R.) 283 ; 
2 R. C. & Cr. (C. R.) 10 ; Rogandra Chunder Ghosn v. Mahomed Esoffj 3 R. C. & Cr. (C. R.) 225. 
Cf. IKiso V. Ameermmissa, 3 Snth. W. R. (C. R.) 219, 

*2Sutli. W. R. (C. R.) 127, 


?' 13 Suth. \V. R. 3GG. 
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is tiiken possession of and cultivated by any person, the Government may 
liave rights against him. But his possession is good and constitutes a 
right as against all , persons except the Governinent. The subsequent 
drying up of a channel between the island and the shore caimot affect 
his right to insist on his possession as a good title as against everybody 
except the Government, or one who can show a better title th.an himself. 
There is nothing in the 8rd clause of section 4, Regulation XI of 1825 
which militates against tliis view. The clause in question does not, in 
fact, provide for the case of an island thrown up in a river, which at the 
time when it becomes capable of being occupied or cultivated, in other 
words, a subject of property, is separated from the lands most nearly adja- 
cent to it by an unfordable channel, further than to declare that such island 
shall be at the disposal of Government. But if the Governinent does not 
think fit to lay claim to it, the case will fall within the 5th clause of section 
4.*’ His Lordship then read tlie clause in question, and continued — 

“By Act IX of 1847, the right of the Government to come in and 
claim possession is postponed till the time of re-survey. But it is diffi- 
cult to see how that Act can affect any question between the person in 
possession and any person other than the Government. 

“ I confess myself unable to assent to the rule supposed to be laid 
down in Wise v. Amecrminissa Khatoon^ 3 Weekly Reporter, 34, that the 
status of the land at the time of the re-survey is to be looked at in deter- 
mining questions between rival claimants when the Government is not 
one of such claimants.’’ 

Next arose the case of Moliini Mohun Doss v. Juqgohuiuloo Bose^^ 
which came before Sir Barnes Peacock, C. J., and Jackson and Macplier- 
son, J.J., upon a difference of opinion between Trevor and Glover, J.J., in 
which, strangely enough, the pendulum of opinion swung back to its former 
position. The Chief Justice, who delivered the judgment of the Court, 
observed as follows: — “ If, when the island first formed, the river Bawor 
was not fordable from the plaintiff’s estate which formed that pai-t of the 
shore which was nearest to the island, the island might, accordijig to 
clause 3, have been disposed of by the Government. Jf, before the 
Government disposed of it, the river between the plaintiff’s estate 
Kootubpore and the island became fordable, then according to clause 5 
it would belong to the plaintiff as the owner of Kootubpore.” 

This was followed by Phear and E. Jackson, J.J., in Golumatly 
Chowdhry v. Gopal [jail Tagore.^ 

* 0 Suth. W. K. 312. 2 8 Suih. W. it. 401 ; 5 11. C. & Or. R. 25 . 
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Th^ question, however, ultimately came for decision before a Full Bench 
in the case of Budrooniata Chowdhrain v. Proaunno Coomar Boae,i where the 
learned Judges reviewed the previous authorities on the subject, and upon a 
consideration of the 3rd clause of section 4 of the Begulation as well as of 
Act IZ of 1847 came to the conclusion that, the state of things existing 
at the time when the chur or island is thrown up or forms, is the criterion 
by which the right, either of the Government or of the owner of the cou' 
tiguous land, is to be determined, and that the subsequent creation of a 
fordable channel between the island and the mainland does not affect the 
right acquired at the period of its first formation. With regard to Act 
IX of 1847, Couch, C. J„ after adverting to some of its provisions in his 
judgment, observed : — “What the Act seems to me to have intended to do 
was to prevent the great inconvenience which might arise from surveys 
being made at different times, probably of small portions of land, at a 
great expense, perhaps much greater, than the property would be worth, and 
adopt a system of having the surveys at stated periods, so that whatever 
rights might be found to have accrued to Government with regard to lands 
of this description, those rights might be enforced. It did not, 1 think, 
alter the period which Lad been fixed by Kegulation XI of 1825 for 
determining whether the right existed or not, namely, the period of the 
formation of the chur or island, and lay down the time of survey or the 
preparation of the map as the period when those rights actually accrued.” 

This last view has been recognised and adopted by the Privy Council 
in Wiae v. Ameernnniaa Khatoon and Wise v. Collector of Backergunge^ 
where their Lordships say in their judgment that : — “ Even if the Govern- 
ment was not entitled to assess the lands in consequence of Act IX of 
1847,” — because a re-survey of the lands under that Act had not taken 
place — “ they were entitled to take possession of them as lands which 
originally formed as an island, and were at their first formation sur- 
rounded by water which was not fordable, &c.” 

It is always a question of fact in each case as to what is that precise 

period of time when the chur or island may properly be said to have been 

thrown up or to have formed.^ 

<■ 

I U Suth. W. R. (F. B.) 25. 

3 L. R. 7 Ind. i pp. 73 ; 6 Gal. L. R. 249 ; affirming on appeal, Ameerunnissa Khatoon t. 

Wine, 24 Suth. W. R. 485. See Cannon ▼. Sissonath Adhicari, 5 Cal. L. R. 154. 

^ Budroonnisna Chowdhrain r. Fronunno Coomar Bose, 14 Suth. W. R, (F. B.) 26, per Couch, 

C. J. 
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ACT IV ov 1868 (b. c.) 

Provisions of Act IV of 1868 (B. 0.)~Tbe Full Bench* case of 
Budroonnism Chowdhrain v. Fromnno Coomar JSoae,^ was decided irrespec- 
tive of the provisions of Act IV of 1868 (B, C.)* although it had been 
passed two years before, because the suit in that case had been instituted 
before the passing of that Act. I shall therefore now proceed to call 
your attention to some of the provisions of that enactment. Section 1 
repeals section 7 of Act IX of 1847.* Section 2 declares that when any 
island shall under the provisions of clause 3, section 4 of Regulation XI 
of 1825, be at the disposal of Government, all lands gained by gradual 
accession- to such island, shall be considered an increment thereto and 
shiill be equally at the disposal of Government.* Section 3 is substituted 
for section 7 of Act IX of 1847, and it provides that whenever it shall 
appear to the local revenue authorities that an island has been thrown 
up in a large and navigable river liable to be taken possession of by 
Government under clause 3, section 4 of Regulation XI of 1825 of the 
Bengal Code, the local revenue authorities shall take immediate posses- 
sion of the same for Government, and shall settle and assess 
the land, &c. This section therefore makes the assumption of 
possession— or ‘ resumption,’ as it is sometimes called, — of an island by the 
revenue authorities independent of the inspection, and consequently irres- 
pective of the previous existence, of any revenue survey map made under 
section 3 of Act IX of 1847, such as was required by section 7 of Act IX 
of 1847. Section 4 enacts that any island of which possession may have 
been takpn by the local revenue authorities on behalf of the Government 
under section 3 of this Act, sliall not be deemed to have become an 
accession to the property of any person by reason of such channel be- 
coming fordable after possession of such island shall have been so taken. 

The Act does not expressly provide for the case where an island is 
thrown up, surrounded on all sides by unfordable water, which after- 
wards becomes fordable from the adjacent bank, but before such island 
has been taken possession of by Government. There can be no doubt, 
that it would still be governed by the Privy Council judgment to which I 
have just referred. • 

Fordable channel, what, according to ^the Alluvien Bills— The 
All uvion Bill of 1879 as well as that of 1881, after defining) by an 

1 14 Snth. W. E. (F. B.) 26. « Supra, 201. 

S This was the law even before the passing of the Act. Kaltff Nath Roy Ghowdhry v. /. 
LawriOf 3 Snth* W. K. (C. R.) 122. 
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interpretation-cljiurie, an ‘ island ^ ‘ land surrounded by water and 

capable of being employed for cultivation, pasture or other useful 
purpose,* and pointing out, as I have already stated, wjiat fortnations are 
ineiiided in such definition and what are not, goes on to lay down in the 
same clause that “ a channel is said to be fordable when it does not 
exceed five feet in depth in the dry season next after the formation 
referred to and throughout the twenty-four hours.** 

The Bills then provide that when an island is formed in a river, the 
sea, or a lake and is separated from each bank or sliore by a channel not 
fordable, at any i)dint, the Government is entitled to such island ; but if 
it is separated from the bank or banks by a fordable channel or channels, 
tlie owner of such bank or banks is entitled to it. Now it may be ob- 
served that, although there are some islands wliicli at their first forma- 
tion are covered with feriilizing silts, which render the soil culturabie by 
hand-sowing, yet in the large majority of cases, these islands at their 
first formation are mere tracts of sand (more or loss extensive), scarcely 
fit for cultivation, pasture or other useful purpose, and it is not until 
after the lapse of a year or two that they grow fit for such purposes. 
The effect of the foregoing definition of an island, therefore, is that, the 
fordability or otherwise of the channel separating an island from the 
mainland is to be determined, and the competing claims of Govern- 
ment and of private individuals to the proprietorship of such island are 
to be adjudged, not by a reference to the state of things existing at the 
time when such island is first thrown up, but to those happening 
next after the period when the island becomes fit to be employed 
for cultivation, pasture or other useful purpose. Until an island be- 
comes fit for any of these purposes, it continues by reason of this defini- 
tion to be a part of the ‘public domain,* incapable of being lawfully 
possessed by any private person, but liable, nevertheless, to be taken 
possession of meanwhile by Government, (for possession may be tiiken of 
it as soon as it is foiuned), as trustee for him who may thereafter 
acquirfj ownership in it, whether he be a private individual or the Govern- 
ment itself. 

If Government lays claim to an island on the ground that it is ford- 
able from a riparian estate belonging to itself, it is bound to sliow, like 
any other private individual,^ that the intervening channel is fordable at 
any season of the year, and was fordable when the island was thrown up. 

^ Mv.»s(vnnt Tahira v. The Governmentj 6 Suih. W. R. (0. U.J 123 ; on review, 7 Snth. W. 
K. (G. 11.) 513. 
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Meaning of the expression ‘shall be at the disposal of Government’ 
in d. 3, s. 4, Reg. XI of 182S. — The words ‘ at the disposal of Government’ 
used in clause 3 section 4, of Regulation XI of 18^5, in section 7 of Act 
IX of 1847 and in section 2 of Act IV of 1868 (B. C.), mean that the pro- 
perty in, and the absolute right of disposal of, the island is vested in the 
Government, and not that the Government has merely a right to assess 
revenue on it.i That this is the true signification of these words 
is corroborated by the language of clause 12 section 5, of Regulation IX 
of 1825, where the same words occur, and where it is impossible to 
attribute any other sense to them. * 

Ownership of accretions annexed to islands separated from the 
mainland by fordable channels.-- It follows as a corollary from clause 
3, section 4 of the Regulation that, if an island or chur becomes the 
property of a riparian proprietor by reason of the fordability of the 
intervening channel, all further accretions to it, if gained by ‘ gni- 
dual accession,’ also belong to him, even though the result in the 
aggregate may be a prolongation of the island in front of neighbouring 
riparian estates.® This is true only so long as the accretions to the 
island are added in such a way as to be unfordable from the estates 
of neighbouring riparian owners ; and if the intei’vening channel silts 
up afterwards, that circumstance alone cannot deprive the owner of 
the island of the right which he has already acquired in such accretion. 
But it might be a question, whether if such accretions extended ex 
adverse of the frontage of his neighbour in such a way as to become ford- 
able from his estate pari passu with the progress of the accretion, such 
increment to the island by accretion would still b(.dong to him ex- 
clusively or would be divisible between him and his neighbour. 

Ownership of accretions separated from the mainland by fords of 
nneqnal lengths.— Another question which might possibly arise is, if the 
accretion formed in front of twoor more estates or holdings, situated either 
on the same bank or on opposite banks, in such manner as to be connect- 
ed with each one of them respectively by fords of unequal lengths. 

Clause 3, section 4 of the Regulation provides generally that an accretion 

# 

1 Khellut Chundcr Ghose v. The Collector of Bhnrfulpore, Sntli. W. li. 1864. p. 73. Of. Wiee 
V. Arfieetoofiissa KhuiooTi'f Tj. R. 7 Ind. App. 73 ; 6 Cul. Tj. 11, 249 ; JliiIog Pershad Jliozoowdar v. 
The Collector of Mt/menHing, 13 Suth. W. K. 366 ; Koer Poresh Narain Roy v. R, WaUon, ^ Co., 
5 Suth. W. K. (C. n.) 283 ; 2. R. C. & Cr. {C. R.) l(k 

Jl Golam AU Chowdhri v. Gopal Lull Tagore, 9 Suth. W. R. 401. Of. Rally Nath Roy 
Clumdhri v. J. Latorie, 3 Suth. W. R. (C. U.) 122. This agrees with t)ie Roman Law. Supra, 128. 
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separated by a fordable channel " sh 9 .ll be considered an accession to the 
land of the person or persons whose estate or estates may be most contigu- 
ous to it.” Thei’e has feeen as yet no judicial interpretation of these words, 
but taking them in their plain ordinary sense, it is difficult to put upon them 
any other construction than that, in the case of an island fordable from two 
or more estates or holdings on the same bank or on opposite banks, the 
owner of the estate or holding with which it may happen to be connected 
by the shortest ford is to get it; but that if two or more estates or holdings 
happen to be connected with it by shortest fords of equal lengths, then 
it is to be apportioned among the owners of such estates or holdings 
respectively. It is easy to conceive instances in which such a rule as 
this is likely to result in grave hardship, by depriving riparian proprietors 
of their water frontage for ever, and hence the Alluvion Bills provide 
that in all such cases the island shall be divided among all those persons 
from whose estates or holdings it may be fordable, the lengths of the 
connecting fords being treated as wholly immaterial. 

Under the head of alluvion, I have already discussed the rule for the 
apportionment, among several riparian owners, of islands separated from 
their respective estates by a foi’dable channel or fordable channela.i 

In a suit to recover possession of an alluvial formation on the ground 
that it is an increment annexed by gradual accession, if the defence of 
the person, who is in possession thereof, either as lessee under, or as a 
purchaser from, Government, be that such forra.ation originally arose as 
an island in a large navigable river surrounded on all sides by unfordable 
water, then Government must be made a party.® 

Ownership of sandbanks or churs thrown up in ‘ small and shallow * 
rivers. — Sandbanks or churs thrown up in ‘ small and shallow ' rivers, the 
beds whereof with the right of fishery belong to private individuals, are, 
by clause 4 of section 4 of the Regulation, which I have already read 
to you, declared to belong to the proprietors of such beds. 

It has been held that accretions formed by alluvion in a * small and 
shallow’ river belong to the owner of its bed, even where the julkur, or the 
exclusive right of fishery, is in a third person.® The dried-up bed 
of the channel of such a river belongs to the owner of the estate in which 


A Supray 188 — 192. 

S Act IX of 1847. B. 9. ; Cannon ▼. Bissonath Adhtcariy 5 Cal. L. R. 154. 

3 Chundtr Moiue Chowdhrain y» Sreemuttee Chowdhrain, 4 Suth. W. E. (C. R.) 54. 
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it is situated,’ aud the owner of tlie opposite bank cannot diaitn one- 
half of it on the ground that it was a flowing river before.’ 

]!fadibharati lands, or lands discovered by the dilting up of a small and 
shallow river, belong the owner of the site and not to the riparian pro- 
prietor to whose lands they happen to be an accretion.’ 

IV. Avnlsioil. — ^The rule as to avulsion is laid down by clause 2, 
section 4 of the Eegulation in the following terms: — “ The above rule ” — 
». e. the rule regarding laud gained by gradual accession, — “ shall not 

be considered applicable to cases in which a river may by 

the violence of its stream separate a considerable pieSe of land from one 
estate and join it to another estate without destroying the identity and 
preventing the recognition of the land so removed. In such cases the 
land on being clearly recognised shall remain the property of its original 
owner.” 

A forcible and sudden disruption of land is so unusual a phenome- 
non even in such wild and erratic rivers as those in Bengal, that it is 
impossible to trace in the reports of cases any instance in which a 
claim upon that ground has ever been put forward. Should any claim 
be made to land on the ground that it was dissevered by avulsion, it 
seems, it would, in the absence of any special provision regarding the 
same in the Limitation Act, have to be made within the same period of 
limitation as that which is prescribed for ordinary suits for recovery of 

possession of land. 

• 

‘ Mirza Syfoollah v. Bhufbmf 10 Snth. W. B. 68. 

Prosunno Kumar Thakoor v. Kriistno Ckoitmino But, 2 B. C. A Cr. (C. K.) 14. 

8 Ilari Ki6hore Duil v. The Collector of Dacca, 3 B. L. B, (App.) 116. 
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ALLUVION AND DILUVION.— (Cbwh*wM«^0* 

{Anglo-Indian Law). 

V. Reformation on original site — Pafisages from jndginent in Lopez * h cane — Principles enun- 
ciated therein — Does the doctrine of reformation apply where the antocedeiit dilnviation of 
site had taken place by slow, gradual and imperceptible degrees ? — Reasons for a negative 
conclnsion — HiBtoriV«il revicAV of the cases relating to the doctriuo anterior to Lopezes 
case — Lopez v. Mnddun Mohan Thakoor — Nogendra Chandra Ghose v. Mahomed Esoff — Natnre 
of cases to which the doctriuo applics^—Discnssion of the modes in which a subsisting 
right to the si to is generally evidenced — Doubtful case of reformation on old site — Nature 
of proof of title to tho site required — Right of a purchaser of an estate from Govern- 
ment to lands reformed on original sites under i>e(5uliar circumstancos — Illustration 
of such a case — VI. Custora — Keg. XI of 1825, s. 2. — Hardship of tho custom — Different 
kinds of usagos in the Punjab — Discussion of their respective merits — Usage must be 
clear and dciinitu — Usage merely local — Baboo Biasetitiar Nath v. Maharajah Mohoasur 
Buktih Bing Bahadur, 

V. Reformation on orig^al site. — ^The rules relating to tlie acquisition 
of ownership in alluvial fonnations, derelict or abandoned river-beds, and 
islands, discussed in the precedinjj lecture, are subject to an all-iniportant 
and overriding proviso, introduced by Courts of J ustice under the guidance 
of ^the general principles of equity and justice % prescribed for them by 
the legislature, by the residuary clause of the fourth sedioii of the Regu- 
lation. That proviso may be shortly stated thus : Where land is formed 
on a diluviated but ascertainable site, or where an ascertainable site is 
discovered by the recession or subsidence of waters, sueli land or dis- 
covered site belongs to him who has a subsisting title thereto. This is 
called the doctrine of ‘ reformation on original bite,' and it rests upon 
the principle that iu contemplation of law, land covered by water is the 
same as land covered by crops. Law knows no difference between land 
coveretl by water and land covered by crops, provided the ownership of 
the land can bf^^ ascertained. 

, Passages ‘from judgment in Lopez's case — In order that you may 
thoroughly appreciate the real foundation and the nature of this doctrine, 

I propose to read to you a few passages from the judgment of the Privy 
Council in Lopez v. Muddun Mohan Thakoor^ which is the leading case upon 


» 13 Moo. Ind. App. 467 j 5 B. L. R. 521 ; 14 Suth. W. R. (P. 0.) 11. 
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the subject. They contain at once a complete exposition andf a precise 
definition of the principles upon wHich the law of accretion, as well as 
the doctrine of reformation on original site, is bltsed. Their Lordships 
said : — “ The rule of the English law applicable to this case, is thus 
expressed in a work of great authority. Hale de lure Maris, p. 15 
‘ If a subject hath land adjoining the sea, and the violence of the sea 
swallow it up, but so that yet there be reasonable marks to continue 
the notice of it ; or though the marks be defaced, yet if by situation 
and extent of quantity and bounding upon the firm land, the same can 
be known, or it be by art or industry regained, the Subject doth not lose 
his property.' ‘ If the mark remain or continue, or the extent can 
reasonably be certain, the case is clear.’ And in another place, p. 17, he 
says: ‘But if it be freely left again by the reflux and recess of the 
sea, the owner may have his land as before, if he can make out where 
and what it was ; for he cannot lose his propriety of the soil, although 
it for a time becomes part of the sea, and within the Admiral’s jurisdic- 
tion while it so continues.* 

“ This principle is one not merely of English law, not a principle 
peculiar to any system of municipal law, but it is a principle founded in 
universal law and justice ; that is to say, that whoever has land, wher- 
ever it is, whatever may be the accident to which it has been exposed, 
whether it be a vineyard which is covered by lava or ashes from a volcano, 
or a field covered by the sea or by a river, the ground, the site, the pro- 
perty, remains in the original owner. 

“ There is, however, another principle recognised in the English law, 
derived from the Civil law, which is this, — that where there is an acquisi- 
tion of land from the sea or a river by gradual, slow, and imperceptible 
means, there, from the supposed necessity of the case, and the difficulty 
of having to determine, year by year, to whom an inch, or a foot, or a 
yard belongs, the accretion by alluvion is held to belong to the owner of 
the adjoining land, Bex. v. Lord Tarhorough (2 Bligh, N. R., 147). And 
the converse of that rule was, in the year 1839, held by theJBnglish 
Courts to apply to the case of a similar weariiig away of^the banks of a 
navigable river, so that there the owner o/ the z*iver ’gained from^he 
land in the same way as the owner of the laud had in the fortaer case 
gained from the sea {In re The Hull & Selby Railway, 5 Mee. & Wei. 
327). To what extent that rule would be carried in this country, if there 
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were existing certain means of id«^ntifying the original bounds of the 
property, by landmarks, by maps, or by a mine under the sea, or other 
means of that kind, has never been judicially determined. 

« This principle of law, so far as relates to accretion, has, to some 
extent, been made part of the positive written law of India, and it is on 
the operation of such positive written law that the defendants’ case is 
based. This law is to be found in the Regulation XI of 1825, a Regula- 
tion for declaring the rules to be observed on the determining of claims 
to lands gained by alluvion, or by the dereliction of a river, or the sea. 
There is a recital' in that Regulation, as to disputes which had arisen 
with regard to such claims, and the necessity of having some definite 
rule laid down with regard to several matters, only one of which is mate- 
rial or relevant to the present case ; and that is the case provided for by 
the 4th section of the Regulation. By clause 1 of that section it is 
provided that, ‘ when land may be gained by gradual accession, whether 
from the recess of a river or of the sea, it shall be considered an incre- 
ment to the tenure of the person to whose land or estate it is thus 
annexed, whether such land or estate be held immediately from the 
Government,’ or from any intermediate landowner. And the defendants’ 
contention is, that the plaintiff’s land having been wholly submerged, 
so as to make their (the defendants’) land the river boundary, the subse- 
quent recession of the river has caused a gradual accession to their land, 
and an increment by annexation to their estate, notwithstanding that 
the land has been reformed on the ascertainable and ascertained site of 
the plaintiff’s mouzah. 

“ It is to be observed, however, that that clause refers simply to 
cases of gain, of acquisition by means of gradual accession. There are 
no words which imply the confiscation or destruction of any private 
person’s property whatever. If a Regulation is to be construed as taking 
away anybody’s property, that intention to take away ought to be 
expressed in very plain words, or be made out by very plain and necessary 
implication. The plaintiff here says, — ‘I had the property. It was 
my property before it was covered by the Ganges. It remained my pro- 
pet^y after it was submerged by the Gauges. There was nothing in that 
state of things that took it from me and gave it to any other person.* 
And in answer to such a claim it would certainly seem that something 
more than mere reference to the acquisition of land by increment, by 
alluvion, or by what other term may be used, would be required in order 
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to enable the owner of one property to take property which had been 
legally vested in another. 

“ In truth, when the whole words are looked at, not merely of that 
clause, but of the whole Begulation, it is quite obvious that what the 
then legislative authority was dealing with, was the gain which an 
individual proprietor might make in this way from that which was part 
^f the public territory, the public domain not usable in the ordinary 
sense, that is to say, the sea belonging to the state, a public river belong- 
ing to the state ; this was a gift to an individual whose estate lay upon 
the river or lay upon the sea, a gift to him of that which, by accretion, 
became valuable and usable out of that which was in a state of nature 
neither valuable nor usable. 

“ And on the very words of the section itself, if the ownership of 
the submerged site remained as it was (and there Seems nothing to take 
it away), it is difficult to see why a deposit of alluvion directly upon it 
is not at least as much an accretion and annexation vertically to the site 
as it would be an accretion and annexation longitudinally to the river 
frontage of the adjoining property.’* 

Principles enunciated therein.— The principles enunciated in the 
passages I have just read may shortly be formulated thus : — 

1. An acquisition of land from the sea or a river must satisfy two 
venditions, before it can be claimed by an adjoining proprietor under the 
law of accession ; — 

(a.) • The acquisition must be by gradual, slow, and imperceptible 
means. 

(&.) The acquisition must be made from that which is part of the 
‘ public territory ’, the * public domain ’ or the ‘ public waste as it is 
sometimes called, and not out that which is the property of a private 
individual. 

2. A claim founded on the doctrine of ‘ reformation on original site * 
must also satisfy two conditions : — 

(a.) The site over which the land reforms must be clearly ascer- 
tained to be the property of a private owner, (Government in its qapacity 
of a zamindar being included in that category) t 

(6.) It must be shown that such owner has a subsisting title to the 
site at the time when he makes the clai^i. 

Lord Justice James, who delivered the judgment of the Judicial Com- 
mittee, assimilates the doctrine of reformation on original site to the law 
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of accretion by alluvion, and desc^bes the latter as ‘ an accretion and 
annexation longitudinally' to tbe riparian frontage, and the former as 
‘ an accretion and annexation vertically ’ to the site. . 

Does the doctrine of reformation apply where the antecedent 
diluviation of site had taken place by imperceptible degrees ?— Reasons 
for a negative conclusion. — It seems questionable whether the doctrine 
of reformation on original site may properly be extended to the case, 
where the site upon which land is reformed by deposit of alluvion 
had previously been submerged under water by the slow, gradual and 
imperceptible encroachment of the river, altliough the site may be as 
clearly identifiable, as it is where land becomes submerged in consequence 
of a sudden inundation. The distinction between the two modes of 
submergence has, as I have pointed out already^, been clearly recog- 
nised in a recent English case,® which lays down that gradual and 
imperceptible encroachment by a river, even when the extent of such 
encroachment, or, in other words, of the submerged site, is capable of 
being clearly ascertained, creates a right in favour of the owner of the 
bed, and consequently extinguishes the right of the owner of the site. 

This distinction is also traceable in the judgment of the Privy 
Council, I read to you just now. The passages cited by Lord Justice 
James from Hale de lure Maris occur in that treatise under the heading 
‘The increase per relictionem, or recess of the sea,’ which, as is 
stated in a subsequent chapter, refers to ‘ a sudden I'etre.at of the sea;’ 
and Lord Hale adds in that chapter that, “ this accession, of land, 
in this eminent and sudden manner by the recess of the sea, doth not 
come under the former title of allnvio, or increase per projectionom.” And 
even in the passage cited by Lord Justice James, Lord Hale says ; — “ If a 
subject hath land adjoining the sea, and the violence of the sea swallow 
it up, &c.” The Privy Council in their judgment go on to say : — “ Wlio- 
ever has land, wherever it is, whatever may be the accident to which it 
has been exposed, whether it be a vineyard which is covered by lava or 
ashes from a volcano, or a field covered by the sea or by a river, the 
grounds the site, the property, remains in the original owner.” It is clear 
from this passage, read, by the light of the passages cited from the 
De lure Maris, that the Privy Council was thinking of the absorption 
of a field by a cataclysm of as sudden and violent a character, resulting, 
for instance, from an earthquake or a cyclone, as is the devastation of a 


* Supra, 154^ — 158. 


'Fo$ler Y. Wriyhi, 4 C. P. D. 438. 
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vineyard by lava or ashes from a volcano. This position al^ derives 
additional, if not much, support from the fact that their Lordships stated 
further that in their opinion the question raised id the case then before 
them was similar to that which had arisen in a previous case decided by 
them, namely, that of Mmmmat Imam Jiandi v. JInrgobind Gho8o\ where, 
in describing the nature of the submergence of the land before its re- 
appearance, their Lordships said that the land then in dispute had pre- 
viously been ‘inundated.’ An inundation, though it may not always be 
a sudden event, certainly cannot be described as a change which is slow, 
gradual and imperceptible in its progress. 

Review of authorities anterior to Lopez's case.— Having thus ascer- 
tained the true basis of the doctrine of reformation on original site, 
I think we are now in a position to review its previous history. The 
first case in order of time is Miinmmat Imam Bandi v. ffurgohind Ghosef^ 
(1848) decided by the Privy Council, There the question was whether a 
certain quantity of alluvial land formed part of the appellants’ or of the 
respondents’ estate. Their Lordships said : “ The whole of the district 
adjoining the land in dispute, as well as that land itself, is flat, and very 
liable to be covered or washed away by the waters of the Ganges, which 
river frequently changes its channel. That land in dispute was inundated 
about the year 1787 ; it remained covered with water till about 1801, and 
then became partly dry, until, in the year 1S14 it was again inundated. 
After this period it once again re-appeared above the surface of the water, 
and by the year 1820, it became valuable land. 

“ The question then is, to whom did this land belong before the 
inundation ? Whoever was the owner then, remained the owner while it 
was covered with water, and after it became dry.” 

The next case is Musmmat Smuiulomissa Beebee v. Gooroopersad Rai,^ 
(1859) where the Calcutta Sudder Dewany Adawlut acted upon the same 
principle as that laid down in the judgment of the Privy Council I have 
just noticed. Then followed the case of Eomanath Tagore v. Chunder 

Narain Chowdhry* (1862) where Peacock, C. J., and Bayley and ICeicp. J.J., 

• 

1 4 Moo. Iiid. App. 403 5 7 Suth. W. R. (P. C.) 67; 2 B. h. R. (P. C.) 4 

» Ibid, • 

• S. D. 1859, p. 470. 

* Marah. 136; Suth. W. R. Sp. No. 45. It may bo remarked that in this case the 

riparian owner received from Government an abatement of revenue in proportion to the land 
lost by diluvion, and yet ho was hold entitled to tho land which had reformed on tho submerged 
site. ^ 
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decided that lauds washed away and afterwards reformed on an old site, 
which can, be clearly recognised, are not lauds ‘ gained ’ within the mean- 
ing of clause 1, section 4, Eegulation XI of 1825, that is to say, they do 
not become the property of the adjoining owner but remain the property 
of the original owner. Their Lordships said “ It never could have been 
intended that where the surface of an estate is washed away, and the lower 
portion of it is covered with water and formed into a portion of the bed of 
a river, the ownership of that portion of the estate which has become in- 
accessible in consequence of its being covered with water should be lost ” j 
and “ that, when the surface is reformed it should become the property of 
an entirely different owner, because he may happen to be the owner of the 
estate adjoining. If such were the case, if A had an estate between a 
river and the estate of B, and A’s estate were washed away, leaving B’s 
estate adjoining the river, B would become the owner of A’s estate if it 
should be gradually reformed on the old site.” They go on “ The 
principle is that, where the accretion can he clearly recognised as having 
been reformed on that which formerly belonged to a known proprietor, 
it shall remain the property of the original owner. This is founded on 
general principles of equity and justice, which are the principles recog- 
nised by the 5th clause. We think clause 1, section 4, applies only to 
cases of land gained, that is to say, formed upon a site which cannot be 
recognised as that of any former proprietor.” 

In Kirtee Narain Chowdhry v. Protah Chunder Burooah,^ (1803) there 
was a difference of opinion between Campbell and Bayley, JJ., ae to whe- 
ther the case which was before them came within the purview of Bomanath 
Tagore v. Chunder Narain Chowdhry^, the latter holding that it did, and the 
former, that it did not. Campbell, J. referred to the Civil law and cited 
Code Napoleon in support of his position that the mere fact that the 
original site can bo geographically ascertained does not preclude the 
riparian owner from claiming the reformation on that site as an accession 
to his estate by alluvion. He said ; “ when the whole of the useful upper 
soil is gone, the mere fact that the site is geographically the same, and 
that the subsoil in the bowels of the earth may still be the same, will 
not enable him to follow and, reclaim the new land.” When the case 
came before a Full Bench, the learned judges declined to return any answer 


* SiiUi. W. B. (Sp. No.) 129; 2 Soveatre 880. 
» Marsh., 136; Siilh. W. B. (Sp. No.) 45. 
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on the point, being of opinion that the case resolved itself inttf a mere 
question of boundaiy. 

In Maseyh v. Hedger^ (1864) the Court drew a distinction between 
the case where land is gained by the gradual recession of a river and is 
added to a riparian estate by the operation of nature, although such land 
may at the same time have reformed on a site which was forraeidy 
part of the property of another person ; and the case where the river en- 
croaches upon and diluviatos a ripaiian estate and then goes back leaving 
anew formation on the original site. In the former case, it held that the 
land reformed would belong to the riparian owner ; ih the latter, to the 
owner of the old site. It is difficult to see upon what principle this 
difference between the resultant rights in the two cases can be based, if it 
is once assumed that in cither case the formation is upon an identifiable 
site belonging to some known individual. Besides, there does not 
appear to be any foundation in fact for the physical distinction which 
is supposed to exist between the two cases, because reformation on an 
old site always implies diliiviation of that site at some anterior period. 
It would be a manifest contradiction of ideas to speak of land ^gained* 
for the first time from the bed of a navigable river (the doctrine of 
reformation being clearly inapplicable to a private stream), as being at 
the same time a reformation on a ‘ site,’ which, according to its received 
signification connotes antecedent proprietary right in some private 
individual. 

C To proceed : The point then arose for consideration before a Full 
Bench in Kutlcemonee Dasi v. Ranee Monmohinee,^ (1805) whore the facts 
were shortly these : — The plaintiff’s estate was situated between the river 
on one side and the defendant’s estate on the other. The river diluviated 
the whole of the plaintiff’s, and a portion of the defendant’s estate ; 
after more than a quarter of a century the river receded, and the result 
was that lands reformed on the original sites of both the estates. 

Their Lordships reviewed the case of Romanath Tagore v. Chunder^ 
Narain Chovodhn/, and that of Mussumat Imam Bandi v. Ilnrgobind Qlioae*, 
and held that the principle laid down in them could be applied only where 
the surface stratum was swept away and lost, without uisturbing the 

* Suth. W. R. 1864, p. 306. 

* B. li. R. Supp. Vol. 353 ; 3 Snth. W. R. (G. It.) 51 ; 2 Sevostro, 88g. 

* Marsli., 136 ; Snth. W. It. Sp. No. 46. 

* 4 Moo. Ind. App. 403 ; 7 Suth. W. K. (P. C.) 67 ; 2 B. L. E, (P. C.) 4. 
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old ownbrsliip in the laud or mines beneath ; but that such ownership 
could not continue after the lapse^, as in that case, of such a long 
period, as a quarter 6f a century, unless something ^eyond mere identity 
of site was adduced in proof of it. The Privy Council in noticing this 
casein their judgment in Lope^ v. Maddun Mohan Thakoor^^ obseryed i 
— And it seems to have been considered that the former case ” 
—-that is, llomanath Tagore v. Chunder Narain Cliowdhry ^ — did not 
apply to any case where the property was to be considered as wholly 
lost and absorbed, and no part of the surface remained capable of identi- 
fication ; where there was a complete diluviation of the usable land, and 
nothing but a useless site left at the bottom of the river. Their Lord- 
ships, however, are unable to assent to any such distinction between 
sint'ace and site. The site is the property and the law knows no differ- 
ence between a site covered by water and a site covered by crops, provided 
tlie ownership of the site be ascertained.^^ 

The judgment of tlic Full Bench was followed in Kenney v. Beehee 
Snmeeroonifimy^ {18i)5), Kaleemoneo Dehia v. The Collector of Myrnensingh^^ 
(186(3), Narainee Burmonee v. Tariuee Churn Slinyh^ (1866), Ka::i Torahood-- 
deen v. Sham Kanth Banerjee^ (1866), and Mnthoora Nath Mu^ioomdar v. 
Tarinee Churn SlngW (1867). In the last case the learned judges felt con- 
strained to follow the Pull Bench decision in KaUeemoneo Dasi v, Monnio-> 
hinee Debee^, although the lands in dispute had reformed only five 
years after diluviation. Peacock, C. J., wlio delivered the judgment of 
the Court, thus remarked with regard to that case : — I do not. thorough- 
ly underst and all that is said in the Full Bench case reported in the 3rd 
Weekly Peporter, p. 51, with regard to time and means of identity.’’ 
The Full Bench case was also followed in Gohind Nath Sandyal v. Nobo 
Coomar Banerjee? (1867), and noticed in ^lohinee Mohan Das v. Jugo^ 
hundhu (1868), where Peacock, C. J., said that, besides the two 

modes of acquisition expressly provided for by the Eegulation, namely, 
where land is gained by gradual accession, and where a chur or island is 
thrown up in a large navigable river and the channel between such island 

• Moo. Ini App. 407; 6 B. L. R. 521 ; 14 Sutli. W. R. (R. C.) 11- 

• 2 Marsh., 136 ; Sath. W. li. Sp. No. 45. 

• 3 Snth. W. 11. (C. R.) 68. *6 Snth. W. U. (0. R.) 63. 

• 6 Snth. W. 11, (C. R.) 40. *6 Suth. W. R. (0. R.) 249. 

T 8 Snth. W. R. (C. R.) 164. 

» B. L. U. Sapp. Vol. 353 ; 3 Suth. W. R. (0. B.) 61 5 2 Sovestro, 88g. 

• 8 Suth. W. R. 200. 9 Suth. W. B. 312. 
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and the shore is fordable at any season of tlie year, it was once* thought 
that there was a third mode in whi(^i land might be acquired, namely, 
by reformation on ap old site, but that the Pull Ifench had decided that 
the ownership of the site did not give a title to the reformation. The 
last case which closed the scries was Rashmonee Rasi v. Bhohmiath Bhut- 
tacliarjee^ (1869). It only remains now for me to notice Maharanee Indurjeet 
Koer V. Mohuni Jumna Das^ (1870) which was decided apparently before 
the judgment of the Privy Council in Lopez v. Muddun Mohan Thakoor^ 
arrived in this country. There the foundation of a house and of a well 
was discovered beneath the surface of the land which Bad reformed, and 
was identilied as having been tlie pi'operty of tlie plaintiff before sub- 
mersion. Prom this the High Court inferred that tlie Court below 
had in elfect found that the substratum of the land had never been 
diluviated and was still recognisable, subject only to a eertaiu surface 
of sand which had been deposited upon it, and it therefore held tliat that 
finding brought the case within the exceptional instance of the dis- 
covery of a mine in the site refeiTed to in the decision of the Pull 
Bench. 

Lopez V. Muddan Mohan Thakoor.— This somewhat long chain of 
decisions, extending over a period of nearly eight years, was at last over- 
ruled by the judgment of the Privy Council in Lopez v. Muddan Mohan 
Thakoor,^ in which the facts were closely similar to those in the Pull Bench 
case of Katteemonee Dasi v. Motimohinee Debi.* The appellant’s estate 
was sil.uated between the river on one side and the respondents’ estate 
on the other. In 1810, a portion of the appellant’s land having been 
washed away, and fears being entertained as to a confusion of boundaries, 
a plan was, by consent of the appellant and the respondents, drawn 
up, showing the boundaries as they existed of old. Subsequently, the 
estate of the appellant was completely submerged, but he nevertheless 
continued to pay Government revenue for it. In 1818 the river began 
to recede and alluvial accretions began to form on the old site of tiie 
appellant’s estate, but in contiguity with the uusubmerged land of 
the respondents. In that year a survey map was made ‘in which the 
boundai’ies of the appellant’s estate, including the subnferged portion, 
were retained with the aid of the map that had been prepared by the 

* 12 Snth. W. K. 252. * U Suth. W. E. ICt. 

* 13 Moo: lod. App. 467 ; 6 B. L. R. 521 ; 14 Sntli. W. E. (P. C.) 11. 

* B. L, R, Supp. Vol. 353; 3 Suth. W. R. (C. R.) 51 ; 2 Soveatro, 88g. 
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parties tiiemselves in 1840. In 1861 tlie alluvial deposit increased so as 
to make it fit for cultivation. The land in dispute in this case was thus 
covered by water for a period of only eight or nine, years. Upon these 
facts the Privy Council pronounced the judgment, the material portions 
of which I have already read to you. 

The principle laid down in that case has been subsequently re- 
affirmed by the Privy Council in several other cases, ‘ and may now be 
taken as settled law. 

Nagendra Chandra Chose v. Mahomed EsofC— Out of those I shall at 
this stage onl}' refer to the ease of Nogendra Chandra Chose v. Mahomed 
Esoff.i It is not necessary to read to you in extenso the wliole of that 
judgment. After having shortly stated the pi’incipal provisions of the 
Regulation, their Lordships continued : — “ Two observations arise on 
the statute. 

“ Is#.— There is nothing to show that the first rule contemplates other 
than that which commonly falls within the definition of ‘alluvion,’ vis., 
land gained by gradual and imperceptible accretion, the inerementum 
latens of the Civil Law. 

**2nd. — No express provision is made for the case of land which has 
been lost to the original proprietor by the encroachment of the sea, or a 
river. But, on the other hand, there is nothing to take away or destroy 
the right of the original proprietor in such a case, which must, therefore, 
be determined by ‘ the general principles of equity or justice ’ under the 
fifth rule.” 

I shall also read that portion of the judgment in whicli their Lord- 
ships reconcile the apparent inconsistency between their judgments in 
Eckoivri Singh V. Uiralal Seal^ and Lopez v. Muddan Mohan Thaioor* ves- 
pectively, and dispose of an argument, founded upon an American work, 
against tlie right of riparian proprietors to increments annexed to 
estates, having a fixed area, and bounded by mathematical lines. They 
say: — “It was moreover contended that some at least of the principles 

* Iffgendra Clmntler Ohnne T. IfahonieO, Esoff, 10 B. L. B. 40C ; 18 Suth. W. U. 11.? ; Pahal- 
wan Sin^ v. Mohiviiur Biihsh Sing, 9B. L. B. 150; 10 Snth. W. B. {!’. C.) 5; Uurmhai Sing v. 
Syud Eootf Ali, L. H. 2 lucl. Apji. 28; 23 8utU. W. B. 8 ; 14 B, Ti. B, 208 ; Htaii S^Tat Sundo-ti 
Debya t. Soorjya Karilk Acharjija, 25 Saih. W. U. 2iZ t Badha Froehad Singh y. Ram Coomar 
Singh, 1 L. B. 3 Cal. 700 ; 1 Cal. L. B. 259. 

• 10 B. L. B 400 ; 18 Snth. W. B. 11?. 

• 12 Moo. Ind. App. 130 ; 2 B. L. E. (P. C.) 4 ; 11 Snth. W. B. (P. C.) 2. 

* 13 Moo. liid. App. 407 ; 6 B. h, B. 621 ; 14 Snth. W. B, (P. C.J 11. 
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laid down in the case of Lopez v. Muddan Mohan Thakoor^t, are in 
conflict with the previous decision oIe this Board in the case of EckowH 
Singh v. TTiralal Seaf^. That case had not bee i!* reported when that of 
Lopez V. Miidclnn Mohan Thakoor^ was decided, and does not appear to 
have been cited in tlie argument. Their Lordships cannot, however, per- 
ceive any inconsistency between the two judgments. The decision in 
the cas(3 of Echowri Singh v. ITiralal Seal^ seems to have proceeded on 
two grounds, namely, 1st, that it was not competent to the plain- 
tiffs, who had allejjed a title to the land as an accretion to their 
estate, to raise at the hearing of their appeal a diffifjrent case, viz., one 
simply of original ownership of the site of the lands reformed ; and 
secondly, that, had such a title been properly pleaded, the evidence 
failed to establish the identification of tlie site. The case of M^l88amat 
Imam liandi v. Hnrgobind Ghoso^ is cited in the judgment, which throws no 
doubt upon the validity of such a title if properly pleaded and proved. 
Again, the learned counsel for the respondents argued broadly that by 
diluviation into a navigable river, land is permanently lost to the original 
proprietor nnd becomes the property of the state ; and in support of 
this proposition, they relied much on an American work ^ Houck on Navi- 
gable Eivers/ which they argued was the more deserving of attention by 
reason of the similarity which exists between the great rivers of America 
and those of India in their conditions and mode of action. This autho- 
rity, however, does not appear to their Lordships to assist the respondents’ 
case. TJie law of alluvion in America seeins to be less favourable to 
riparian proprietors than that of India or England. For Mr. Houck 
draws a distinction between estates consisting of a given quantity of land 
and defined by a mathematical line, though by one on tlie margin of a 
river, and those of which the river is the nominal boundary. He holds 
that in the former case alluvion, however small, and however gradually 
and imperceptibly formed, is the 2 >roperty of the state. And after deal- 
ing with this question, he says in s. 258, — ‘ Nevertheless it is possible 
that by the action of the sea or a change of the channel of a idver the 
laud so granted may be partly lost. No doubt in case aftei wards tlie 
land should be washed up again, it would belong to the f<5rmer cfwner of 
the estate originally purchased, and no further. While, however, the 
land is submerged iu the river, the title is in the state.^ This is consis- 

1 13 Moo. Tnd. App., 4675 5 B. L. R., 521 ; U Snth. W. R. (P. C.) 11. 

* 13 Moo. Ind. App. 136 ; 2 B. L. R. (P. 0.) 45 11 Suth. AV. R. (P. C.) 2. 
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tent with.’ the Civil law, Dig. lib. xli, tit i,|s. xxx/ and with the law of 
England as declared in the passage cited in the case of Lopez v. Muddan 
ilohan 2%alcoorZ from Kale ‘ De lure Maris/’^ 

I have already shown that the proposition contended for by Mr. 
Houck, and which is referred to in this judgment, has not been accepted 
by the Courts in America. 

Nature of cases to which the doctrine applies.— The doctrine under 
consideration applies equally, whatever the nature and situation of the 
land reformed may be ; whether it appears as a contiguous accretion 
to an estate which was originally at the hack of the diluviated site,^ or 
as a contiguous acerction to an estate situated on tlie opposite bank 
of the river, or whether it appears as an island in the middle of the river 
surrounded on all sides by un fordable water, ^ or in contiguity with 
another similar island, either belonging to Government or to a private 
individual.*^ In all such cases, the person who is the owner of the 
diluviated site remains tlie owner of the reformation. 

Whether the site upon wliich reformation takes place was originally 
a part of a permanently-settled estate, or whether it was in itself an 
accretion and settled temporarily only, is immaterial.^ 

If, after reformation on an old site, an indefeasible title to the land 
has been acquired by a third person by adverse possession for the requisite 
period, the subsequent submergence and reappearance of that land, 
whether by a sudden or gradual change in the course of the river, can- 
not affect his title, nor does the right of the original owner revive in 
consequence of such an event.® 

^ Su2yraj 133, iiolo 1. 

• lo8 — 159. 

• 13 Moo. Inch App. 467 ; 5 B. L. R , .521 ; 14 Snth W. R. (R. C.) 11. 

^ aVie Court of Trurr/s v, lindha Frot?had Shojhy 22 Hntlj. W. R. 23S ; S. C. on appeal (Privy 
•Council) T. L. K. 3 Cal. 70C ; 1 Cal. L. K. 259; Uursahai iShojh v. Syud Loolf 4/i Jvluoi L. U., 2 
liirt, App. 28 ; 23 Sutli. W. R. 8 ; 14 B. L. R., 2G8; The Collector of Moorshidahad v. Jiai 
jphxt'np-ui Siughj 23 Suth. W. 11 , 3S ; 15 B. L. R., 49. 

• Motieelal Sahno v. The Collector of Sarun^ 6 B. L. li., App. 93 ; 14 Sul.b, W. R. 424 ; 
The CollffHor of Riijdmhi v. Jiani Shaina Soondniee Vebiat 14 B. L. K., 219; 22 Suth. W. R., 
324; Jia7ii\.Stirat Socztduree lhb}/a Soorja Kanth jicharJi/a, Suih, W. R. 24i2 ; Qolmn AH 
Chowdhry v. The Collector of BadceyijUnye 2 Cal. L. U., 39. 

® Nogendra Chnnder Qhot>e v. Mahomed Bsoff^ 10 B. L. R. 406; 18 Suth. W. R. 113 ; 
Buddun Chnnder Shaha v. Beepin Behari Roy, 23 Suth. W. R. 110 ; 

1 Uurmhai Singh v. Syud Lootf AH £han, L. R. 2 Ind. App. 28 ; 23 Sath. W. R. 8 ; 14 
B. L. R. 268. 

^ * liadha Frnshad Singh v. Raw Coomar Singh, I, L. R. 3 Cal. 796. 
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Modes in which a subsisting right to the site is evidenced.-^But this 
doctrine of reformation on original site is subject to one important 
qualification, namely, that the original owner cdnnot claim a title to 
the reformation, if he has completely abandoned his rights to the 
diluviated site, and has no subsisting title thereto at the time when 
the lands reform. Their Lordships,^^ say the Privy Council io^Lopcz 
V. Muddan Mohan “ liowever, desire it to be understood that tliey 

do not hold that property absorbed by a. sea or river is, under all cir- 
cumstances, and after any lapse of time, to be recovered by the old 
owner. It may well be that it may have been so contpletely abandoned 
as to merge again, like any other derelict land, into the public domain, 
as part of the sea or river of the state, and so liable to the written law 
as to accretion and annexation.’^ 

The title to the submerged site subsists, if the revenue or rent, as 
tlie case may be, is continued to bo paid in respect of it.^ Payment of 
revenue or rent is no doubt the ordinary mode in which the continu- 
ance of the right is evidenced in such cases. But cases miglit happen 
with regard to laklieraj lands, exempt from the payment of revenue or 
rent, in which no such evidence could be availed of. How the sub- 
sistence of the right may be shown in such cases does not appear to 
have ever been decided. It is clear that mere identification of site by 
means of the survey and tluik maps, which may be obtained at any 
distance of time, cannot afford any evidence of an intention to retaiii 
a right .to the soil. In such cases, the presumption probably would 
be tliat the original owner retained a right to the soil, unless it 
were shown tliat some overt act had been done by him, indicating an 
intention on his part to abandon his right, or unless the reformation 
happened after a considerable lapse of time. What may amount to 
proof of abandonment will depend upon the circumstances of each par- 
ticular case, but it is obvious that mere temporary remission of revenue 
under Act IX of 1847 does not amount to that complete renunciation of 
right to the site which would disentitle him to tlic lands reforine^l..® 

Right of a purchaser of an island from Government te reformation on 


^ 13 Moo. In<L App, 4G7 ; 6 B. L. H., 521 ; 14 Suth. W. K (P. 0.) 11. 

* j&ope» V. Maddun Mohan Thdkoor^ 13 Moo. Iiicl. App. 407 ; 5 JI. L. R- 521 ; 14 Suth. 
W. R. (P. C.) 11 ; Noijendra Chunder Ghose v. M<iho%ied Esojft 10 B. L, K. 406 ; 18 Suth. W. R. 
113 ; Kcmnath Dutt v. Ashejur Sirdar, I. L. R., 4 Cal. 894. 

• The Court of Wards v. Radha Froshad Smgh, 22 Suth W.;R. 238. 
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its diluviated site- — If an island thrown up in a large navigable river 
is resumed by Government under Act IV of 1868 (B. (J.), and afterwards 
sold to a private inuividual, all the incidents of ^private ownership 
become annexed to such propei’ty; and, therefore, if it is subsequently 
diluviated, and again reforms on the same ascertainable site, although 
in coatiguity with the estate of another person, the purchaser will be 
entitled to the reformation. 

Doubtful case of reformation on old site. — ^But a somewhat nice and 
diflicnit problem may arise, if the island, after survey demarcations or 
the preparation of ‘maps for the purposes of a temporary settlement, and 
while yet in the direct possession of Government or in the hands of 
its lessee or farmer for a fixed term, is diluviated, and afterwards reappears 
on the old site but now as an accretion annexed to an adjoining estate. 

In favour of the title by accretion it may be contended that, as soon 
as the island in the direct possession of Government or of its lessee or 
farmer is diluviated, it becomes a part of the bed of the river, and lapses 
back into the ‘public domain’ or ‘public territory ’ of the state so fully 
and completely that land may be ‘ gained ’ from it by gradual accession 
under clause 1, section 4 of the Regulation. Government does not pay 
revenue to any body, and consequently in the case I have supposed, the 
ordinary mode of evidencing an intention on the part of the former owner 
of a suhmergent site to preserve his right thereto cajiuot be obtained. 
It might also be argued that if it were otherwise, the beds of navigable 
rivers would, in the course of a century or so, be so much dotted over with 
the diluviated sites of islands which had originally belonged to Govern- 
ment, that the law relating to the acquisition of land by private indi- 
viduals from the ‘ public domain ’ by means of gradual accession would be 
wholly nugatory and inoperative. But this may perhaps bo open to 
the answer that as a rule Government does not retain islands in its direct 
possession for ever j it disposes of them in favour of private individuals 
as soon as their capabilities have been fully developed. If private owner- 
ship is thus once established, then no doubt, the right to the reformation 
follows as an ordinary incident of property, where the title to the site is 
subsistfhg. 

Nature of proof of title to the site necessary. — Where a claim is based 
on the ground of reformation on original site, the title to the site must 
be strictly proved as in the case of any other suit in ejectment.^ 

^ The Collector of Dacca v. Kalee Churn Poddar, 21 Suth. W. R. 446. 
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Therefore, if the title to the site is not proved to belong to the plaintiff, 
his suit must fail ; or if a portion* merely of the reformation occupies 
the site which originally belonged to him, he ts entitled to recover 
such portion only and no more on the ground of reformation. 

Right of a purchaser of an estate from Government to lands reformed 
on original sites under peculiar circumstances.— Again, if an island 
resumed by Government is mapped, either by the survey and thak officers, 
or by khas amins, and is found on measurement to contain a certain area, 
which is afterwards reduced (more or less) by diluvion during the period it 
remains in its direct possession, or in the possession of ‘its farmers under 
temporary settlements, the latter paying for it in consequence of such 
diluvion a reduced rental in proportion to the diminished area ; a pur- 
chaser of such island who buys under a certificate of sale which specifics 
the diminished area and the reduced rental, is not entitled to claim either 
against Government^ or against any other person in possession,* more land 
than what is actually reformed on the site containing such reduced ai’ea. 
The question in such a case is one of construction of the certificate of 
sale, and not one of accretion or reformation. If there is any ambiguity 
in such certificate, the map and the settlement proceedings preparatory to 
the sale, and even the advertisement of sale may be referred to for the 
purpose of determining the situation and exact quantity of tho land 
included in the purchase. 

Illustration thereof. — Suppose, for instance, when Government takes 
possession of an island under section 3 of Act IV of 18G8 (B. C.), 
it causes the island to be mapped and measured, whereby it is found 
to consist of five thousand acres. Afterwards, it is let out in farm for ten 
years at a rental of, say, five thousand rupees per annum. Diluvion 
takes jdace during the currency of the lease, and on iis expiration 
the island is mapped and measured again and found to consist of three 
thousand acres. The lease is then renewed for a term of five years'" 
at a reduced rental of three thousand rupees per annum. Further 
diluvion takes place during this period, and on the expirv of the second* 


* Kristo linhan BygacTt v. The Collector of Ducca, 21 SntlK W. R. 91 ; Gfilam AH Chowdhry 

y. The Collector of Backergmige, 2 Cal. L. 11., 39. • 

* Itanee Surnornoyee v. Watnon Co., 20 Sntli. W. R. 11; Ranee Surnomoyee v. Jardine 
Skinner ^ Co., 20 Sutli. W. R. 270; Juggohundhu B<me v. Koomoodince Kant BanerjeCj 10 Siith. 
W, R. 89; Diat. Radhica Mohnn Roy y, Ounga Narain Ghotedhry, Suth. W. R. 116; ou 
review, 22 Sutli. W. R. 230. 
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lease it mapped and measured for the third time and is found to 
comprise a thousand acres, which is then let out for a year at an yearly 
rental of one thousanu rupees. At the end of this third lease, the island 
is sold, the only description in the certificate of sale, as is nsual in such 
cases, being (a) the name of the island, (h) the number which the estate 
bears on the Collector’s register (and which was put upon it at the time 
when the island was resumed), and lastly (c), the yearly revenue which has 
to be paid for it. After some years the island is again diluviated either 
wholly or in part, but subsequently the entire quantity of five thousand 
acres reforms <m it's original site. To how much of this reformation is the 
purchaser entitled ? The number of the estate refers to an area of five 
thousand acres, but the revenue is attributable to an area of one thousand 
acres only. Under such. circumstance, the first two elements are treated 
as mere matters of desci’iption, and the third is taken as the only essential 
element, which controls the former and determines the precise quantity 
comprised in the purchase. Tlie purchaser, therefore, in such a case as 
this is held entith.d to recover from an}' person who may have been hold- 
ing possession of it without any title, one thousand acres only. 

VI. Custom.- -Regulation XI of 1825, s. 2.— The rules relating to the 
law of alluvion and diluvion as well as tlie doctrine of reformation on old 
site, which we have hithei-to discussed, are sul>ject again to one sweep- 
ing exception — to one paramount proviso, enacted by section 2 of the Regu- 
lation wbicli runs thus : — 

“ Whenever any clear and definite usage of shikast paiwast respecting 
the disjunction and junction of land by the encroachment or recess of a 
river may have been iminemorially establislied tor determining the idglita 
of the jiroprietors of two or more contiguous estates divided by a river 
(such as that the inain channel of tin* river dividing the e.states shall be 
the constant boundary betwemi them, wliatever changes may take place 
'in the course of the river by encroachment on one side and accession on 
the other), the usage so established shall govern the decision of all claims 
and disputes relative to alluvial land between the parties whose estates 
may be liable to such usage.” 

IfHs clear from the language of the Regulation that, whatever the 
nature* of the change in the course of a river may be, whether it be sud- 
den or whether it be gradual, whether the channel shifts in such a way 
as to cut off a portion of a riparian estate, the cultivated fields, trees and 
houses and all other landmarks remaining intact, or whether it caci'Daches 
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upon a riparian estate so completely that portions of it reform on the op- 
posite bank on the clearly identiMble site of the dilnviated property, 
the main channel of the river will form the constant boundary between 
the estates on either side, if a clear and immemorially established local 
usage can be proved. 

The mere statement of this proposition is enough to show that such a 
usage, wherever it exists, cannot but operate very harshly on riparian pro- 
prietors, who lose by it. No instances of such local usage are to be found 
in Lower Bengal. In Behar wherever such local usage has been set up, the 
decisions of the Privy Council show that the attempt has invariably failed. 
In the North-Western Provinces some traces of this local usage are to be 
found, and there it is known by the so-called custom of Dhardhura. But 
the Punjab is pre-eraiueiitly the place where such usage or custom has 
extensive operation. 

Different kinds of usages in the Punjab. — This usage in the Punjab 
has three different kinds. The first, called the deep-stream rule, is known 
by various local names, e. g., had sekandari, kishtibanna or kach-macb. 
According to it, lands transferred from one side of tlie stream to the other, 
change owners even though sucli lands remain intact or be identifiable ; 
and islands or alluvial lands belong to the OAvner of the nearest bank on the 
same side of the stream, without referenoo to former ownership of site. 
The second is a modified form of the first, and is perhaps most common. 
Although the deep-stream, according to it, is ordinarily regarded as a 
constant .boundary of the riparian villages, the extreme rigour of it is 
somewhat softened by making it inapplicable to the case where the land 
transferred is identifiable, that is, recognisable by physical features or 
visible landmarks. Tlie third kind is known as warpar, under which the 
boundaries of opposite riparian estates arcs assumed to be permiuiently 
fixed in the river-bed ; so ttiat wliatever changes may take place in the 
course of the deep-stream, they do not at all affect the ownership of th5* 
soil. The first two kinds of u.sago prevail more or less on the bank of 
all the Punjab rivers except the ludns. The third is in force in all villages 
on the banks of the Indus, and is to be found, though not as*bften as 
the other rivo deep-stream rules, on the banks of other riv«rs also# 

It may be observed that, though the second form of the deep-stream 
rule is apparently more equitable than the first iu theory, in practice it 
is almost as unsatisfactory as the other.* The questiou, whether a plot of 
land is recognisable or not, that is, whether it is an old bank, or island 
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rather diwiaged by flood-water, or a newly formed bank or island is often 
a fine one and not very easy to decide/. 

Usage must be clear and definite— Usage merely local. — It is manifest 
that the usage or custom in order to be effectual must be ‘ clear and 
definite, and the person setting it up must, by clear and positive proof, 
establish its immemorial existence.* Tim language of the Begulation 
itself implies that the custom to be proved is a local custom. Existence 
of the custom on the banks of one river is no evidence that a similar 
custom obtains on the banks of another ;® nor does the fact that a river 
is the constant though fluctuating boundary between two ziUahs or 
districts, show that it is also the constant boundary between any two 
ripaiian estates in such districts.* 

Baboo Bissessur Nath v. Maharajah Mohessur Buksh Sing Bahadur.— 

An illustration of the first form of the deep-stream rule, though not 
in connection with any of the rivers in the Punjab, may be found in the 
case of Baku Bissessur Nath v. Maharaja Mohessur Buhsh Sing Bahadurj^ 
where a closely similar custom was set up with regard to that portion 
of the river Ganges where it separates the district of Sahabad from that 
of Sarun. It was alleged in that case, that a large tract of land, which 
had at one time been alluvial, but which had for a gi’eat number of years 
been regularly cultivated and inhabited, lying between two branches 
of the Ganges, or, more properly, between two rivers, the Dewa and the 
Ganges, became, according to custom which prevailed in the locality, the 
property of the owner of the banks of the Ganges or of the Dewa, accord- 


1 Jlahn Bia.'ieftsur Nath v. Maharajah Mohessur Buhsh Sing Bahadur, L. R. Ind. App. Sapp. 
Vol. 34 ; 11 B. L. U. 2G5 ; 18 Suth. W. R. 160. 

2 Rai ManieJe Chand v. Madhoram, 13 Moo. Ind. App. 1 ; 3 B. L. R. (P. 0.) 5 ; 11 Suth. 
W. R. (P. C.) 42 ; Bahu Bissessur Nath v. Maharajah Mohessur Buksh Sing Bahadoor, L. R. 
lud. App. Sapp. Vol. 34 ; 11 B. L. R. 265 ; 18 Suth. W. R. 160. 

s Ibid. 

4 Rai Munich Chand v. Madhoram, 13 Moo. Ind. App. 1 • 3 B. L. R. (P. 0.) 5 ; 11 Suth. 
W. R. (P. C.) 42 ; Baboo Bissessur Nath v. Maharajah Mohessur Buhsh Sing Bahadoor, L. R. 
Ind. App. Supp. Vol. 34 ; 11 B, L. R. 265 ; 18 Suth. W, R. 160 ; Maharajah Rajendur Pertab 
Sahee v. Laltjce Sahn'>, 20 Satli. W. R. 427 ; Ruffhoohur Dgal Suhoo y. Kishen Pertab Sahee, L, R. 
6 Ind. Ap-,>. 211 ; 5 Oal. L. R. 418 ; Bai-pal Koonwari v. Ubruch Singh, 4 N.-W. P. Rep. (0. A.) 
18. Tho custom of Dhardhura was discussed in the follovring cases i—Nasiruddin Ahmed y, 
Mnssamut Umadi, 4 N.-W. P. Rep. (0. A.)l; Mussamat Rarti Katiyani y. Sheihh Mahomed 
Sharf-ud-din 4 N.-W. P. Rep. (C. A.) 189 ; Isri Sing y, Mirza Sharf-ud-din 1 N.-W. P. Rop. 
(N. S.) 221 ; Bhoolhin Koomoaree v. Uhrtick Singh, 3 Agra, 18. 

fa L. U. lud. App. Snpp. Vol 34 j 1 1 B. L. It. 265 ; 18 Suth. W. R. IGO. 
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ing as the channel of tJie Ganges happened, for the time bejng, to be 
fordable and that of the other deep, or vice vers^. The Privy Council in 
their judgment said : — It should be observed that this custom appears 
to be based on the hypothesis that at all times one channel is deep, and 
the other fordable, because it could not apply if both were deep or both 
veere fordable; it would also appear that this custom is wholly indepen- 
dent of any question of accretion or arrosion of banks ; that it attaches 
merely upon the water becoming deeper or shallower in one channel or 
the other, without necessarily any alteration in the beds or banks of the 
channels/^ Their Lordships added : — This being ,the custom which 
it appears to their Lordships that the plaintiffs are bound to make out 
in order to establish their case, their Lordships would require to be 
satisfied by very clear and distinct evidence of its existence, since the 
operation of such a custom must be to render the rights of property 
fluctuating and precarious. A question has indeed been suggested, whe- 
ther a custom of this description falls within the terms of liegulation 
XI, section 2. Their Lordships, however, do not think it necessary to 
decide this question, inasmuch as they have come to the conclusion 
that no clear and definite usage, such as would be necessary to support 
the plaintiff’s case, has been in point of fact established by the plaintiffs.’* 
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ALLUVION AND DnAJVWN.—{Conllnued). 

(Anglo-Indian Lati\) 

VTI. (a.) Asscssmont of revenue on alluvial iucremoufcs — Substantive law and prpcedaro 
lai<l down in the Rogulniions for gucli aBsessnioiit — Procodare for resuinption of islands 
poparated from tlie banks by unfordablo clianiicls — Act JX of 1817 — Wbetlier before the 
passing of tliat Ant,* land reformed on tlio original site of a pernianently-BOttled estate 
was liable to further assessment —AVhother such reforiuation is liable to assoBSiriunt 
since the passing of Act IX of 1817 — Discussion of authorities — Fahamidanniasa Begum 
V. The. S’.crc.tur^ of State for Jmlia — Sottlemeiit of alluvial increments with whom 
to bo made by Govern mont-^Provisitina of Act IX of 1817 iiiapplicablo to alluvial 
iiicreTucuta annexed to estates held by Government us zamiiidar— (6.) Assessment 
of rent on nlbivial increments — Law relating thereto as it stood prior to the Bengal 
Tenancy Act — Clause J, section 4 of Jlogulatioii XI of . 18:25 — Liability of holders of 
snbordinato tenures created after the Peririunent >SctMoment to pay additional rent for 
inennnents — Wh<‘tli(.‘r holders of anbordinato tenures existing at the time of the Porrna- 
nout Settlement were liable to pay enlumcod reni for increments "Procedure for assess- 
iiiont of additional or c*nhanc(;d rent for increments — Wliether refonnal ioiis were liable to 
bo assessed with additional rent — Kato at which additional rent was assessable on iiicre- 
inents liable to pay additional rent — Abatement of rout for lands lost from a talook or 
an oecu 2 :)ancy — holding by dilnvion — Sections 50 and 52 of the Bengal Tenancy Act — Effect 
of the now law uj>on the old rulings. 

Vlll. Possession of nllnvial inci’ements, islands or snbmergent lands, and the rules of limita- 
tion ai^plicable thereto — Proof of ijosscssioii of land covered with water — Period from 
wliich limitation begins to run in a suit to recover possossion of an alluvial inerornont — 
Eiiumcratioti of Mio several forms in which a suit to reeov(!r possession of a reformation 
on original site may arise — Discussion of the Jaw of liriiitatioii with regard to each of 
tlicm — Mano MtfJiun Ohnae v. Mothnra Mohan Roy~-Mahoinvd Aii Khan v. Khaja Abdool 
Ounny — Kally Churn- Qahoo v. Thn Secretary of State for India. 

I have disposed of the principal heads of the division under which 
I proposed to consider the Anglo-Indian law of alluvion and diluvion. 
It remains for me now to deal in this lecture with the last two, or the 
subsidit^ry, heads, namely : — 

Vlf. AsseiSsment of revenue or rent on alluvial increments, includ- 
ing islands separated fron\the mainland by fordable channels. 

VIII. Possession of alluvial increments, islands or submergeut 
lands, and the rules of limitation applicable to them. 

VII, The topics comprised in the first of these heads may be con- 
veniently dealt with under the two following subdivisions, namely : — 
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(a.) Assessment of revenue on alluvial increments added liD estates 
held directly under Government, aifd 

(6.) Assessmept of rent on alluvial increflients added to under- 
tenures or other subordinate interests held under zamindars or tenure- 
holders. 

Assessment of revenue on alluvial increments. — Now as regards (a), 
that is, assessment of revenue on alluvial increments. The substantive hiw 
on this matter is contained in the preamble of Regulation II of 1819 and 
clause 1, section 3 of that Regulation. That clause declared and enacted, 
among other things, that all cliurs and islands formed since the period 
of the Decennial Settlement and genentlly all lands gained by alluvion 
or dereliction since that period, whether from an introcession of the sea, 
an alteration iu the course of rivers, or the gradual accession of soil 
on their banks, were, and should be, considered liable to assessment iu 
the same manner as other unsettled inehals, and the revenue assessed 
on all such lands, whether exceeding one hundred bighas or otherwise, 
should belong to Government. 

The procedure under which the assessment of such alluvial incre- 
ments was to be made and the rules for the adjudication of various 
questions which might arise in the course of such assessment, were laid 
down hy Regulation VII of 1822 for the temporarily settled districts, 
and by Regulation IX of 1825 for the x>ermanently settled districts ; and 
special tribunals under the designation of Special Commissioners were 
created in certain districts by Regulation III of 1828, with exclusive 
jurisdiction to hear appeals from the decisions of revenue authorities, 
for the speedy disposal of questions relating to the liability to assessment, 
as well as the actnal mode of assessment, of sncli increments and also 
of otlicr lands falling within the scope of Regulation 1 1* of 1819 and 
Regulation IX of 1825. 

The jurisdiction of the Special Commissioners as well as of tTfiie 
Collectors and Deputy Collectors, to determine the liability of lands gain- 
ed from the sea or from rivei’s by alluvion or dereliction, to assessment 
for Government revenue, was abolished by Act IX of 18^>7, which enacted 
that no measures for the assessment of such lands, or for the Assertion 
of the right of Government to the ownership thereof, should thereafter 
be taken except under the provisions of that Act, 

The main object of Regulation Xl of 1825 was to provide rules for 
the determination of the rights of Goverument and of private individuals 
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respectively, to lands gained from the sea or from rivers by alluvion or 
dereliction. But while laying down* these rules, it took occasion to 
re-assert at the same thne the right of Government tp assess revenue on 
such lands, in those cases where they were to be considered as acquisi- 
tions by private individuals ; for clause 1, section 4 of that Regulation, 
after enacting that, land gained by gradual accession should be con- 
sidered an increment to the tenure of the person to whose estate it 
became annexed, and that, the right to such increment was to he 
co-extensive with the right in the parent estate, lays down as a proviso ; 

“ that the increment of land thus obtained shall not in any case 

be understood to exempt the holder of it from the payment to Govern- 
ment of any assessment for the public revenue, to which it may be liable 
under the provisions of Regulation II, 1819, or of any other Regulation 
in force.” Clauses 3 and 4 of the same section, the one relating to the 
ownership of islands separated from the shore or bank by fordable 
channels, and the other, to the ownership of sandbanks or clnirs thrown 
up in small and shallow rivers were also made subject to similar provisoes. 

Procedure for resumption of island separated from the banks by 
imfordable channels.— The enactment contained in these provisoes has no 
application, however, to islands thrown up in large and navigable rivers, 
which, at the time of their appearance above water, are separated from the 
mainland by unfordable channels ; for these being, under clause 3, section 4 
of Regulation XI of 1825 ‘at the disposal of Government,’ may bo either 
retained khas or dealt with by Government in any way it chooses. The 
procedure for the ‘ resumption ’ of sucli islands was at first regulated by 
clause 12, section 5 of Regulation IX of 1825. It was repealed by section 
7 of Act IX of 1847, which again in its turn has been repealed, and a 
new procedure, somewhat resembling the original one laid down by the 
Regulation, has been substituted for it by Act IV of 1868 (B. C.). 
section 3 of that Act enacts that “ whenever it shall appear to the local 
revenue authorities that an island has been thrown up in a large and 
navigable river liable to be taken possession of by Government under 
clause 3* section „IY of Regulation XI of 1825 of the Bengal Code, the 
local revenue authorities shall take immediate possession of the same for 
Government, and shall assess and settle the land according to the rules in 
force in that behalf, reporting their proceedings forthwith for the approval 
of the Board of Revenue, whose o'rder thereupon, in regard to the assess- 
ment, shall be final. Provided, however, that any party aggrieved by the 
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act of the revenue authorities in taking possession of any island^s afore- 
said, shall be at liberty to contest th^ same by a regular suit in the Civil 
Court." After possession of such islands has been assumed by the 
revenue authorities on behalf of Government, in accordance with these 
provisions, they are either held khas or let out in farm, according to the 
procedure laid down by Regulation IX of 1825 in the permanently-settled 
districts, and by Regulation VII of 1822 in the temporarily-settled 
districts, or, as it is sometimes done, sold to private individuals with 
the reservation of a revenue fixed in perpetuity. 

Provisions of Act IX of 1847. — Under the first subdivision, therefore, 
I have to deal with the assessment of revenue on such lands gained 
from, the sea or from rivers by alluvion or dereliction, as may either 
be in actual contact with private estates (riparian or insular), or separated 
from them by fordable channels. 

Act IX of 1847 provides, among other things, rules for the assess- 
ment of such alluvial formations within the provinces of Bengal, Bebar 
and Orissa. 

Section 3 of that Act enacts that the Government of Bengal may, in 
all districts or parts of districts of which a revenue survey may have 
been or may hereafter be completed and approved by Government, direct 
from time to time, whenever ten yeai’s from the approval of any such 
survey shall have expired, a new survey of lands on the banks of rivers 
and on the shores of the sea, in order to ascertain the changes that may 
have taken place since the date of the last previous survey, and cause 
new maps to be made according to such new survey. 

Section 4 declares the dates on which the surveys of certain districts 
or parts of districts shall be taken to have been approved. 

Section 5 enacts that whenever on inspection of any such new map, 
it shall appear to the local revenue authorities that land has been diluvi- 
ated from any revenue-paying estate, they shall make a deduction from^ 
the sudder jnmma of the said estate equal to so much of the whole sud- 
der jumma of the estate as bears to the whole the same proportion, as* 
the mofussil jumma of the land lost bears to the mofussil jumind of the 
whole estate ; but if the moifusil jumma of the whole estate or of the 
land lost, cannot be ascertained to the satisfaction of the local revenue 
authorities, then the said revenue authorities shall make a deduction 
from the sudder jumma of the estate equal to so much of the whole sud- 
der jumma of thu estate as bears to the whole the same proportion as 
30 
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the laiiA lost bears to the whole estate. And this deduction, with reasons 
thereof, shall be forthwith reported ^oy the local revenue authorities for 
the information and® orders of the Sudder Boar^ of Revenue, whose 
orders thereupon shall be final. 

Section 6 enacts that whenever, on inspection of any such new map, 
it shall appear to the local revenue authorities that land has been added 
to any revenue-paying estate, they shall assess the same with a revenue 
according to the rules in force^ for assessing alluvial increments, and shall 
report their proceedings forthwith to the Sudder Board of Revenue whose 
orders thereupon shall be final. 

These provisions, to what and how far applicable.— The language of 
the last two sections clearly shows that they apply merely to lands 
added to or lost from estates belonging to private individuals ; and the 
legitimate inference arising from an interpretation of these sections, 
taken in connection with section 3 of the Act, is that no additional revenue 
can be assessed on lands gained, nor remission of revenue granted for lands 
lost, to such estates, until a second survey of the same has been made 
under the provisions of the latter section. The Act provides no machinery 
for allowing an abatement of revenue where tlie land was covered with 
water at the time of the original survey.® But the Act does not preclude 
Goveriiraeiit, whenever land is added by accretion to an estate owned by 
it in the capacity of a zemindar, to assess revenue on such land or, 
for similar reasons, whenever land is washed away from such estate, to 
grant remission of revenue without waiting for the period, of a re- 
survey. 

As regards abatement of revenue to be granted under section 5 of 
the Act on the ground of diluvion, it is clear upon the authorities that 
the determination by the Board of Revenue, as to the amount of abate- 
ment, is final and cannot be contested by a suit in the Civil Court.^ 

It is equally clear that the order of the Board of Revenue passed 
under section 6 of the Act with regard to the assessment of revenue on 

‘ Act XXXI of 1858, which, among other things, empowers rovonno authorities to 
make a pevmniieiit' or teinporai'y settlement of the allnvial increment, and either assesB a 
separated revc 11 uo (9si it or incorporate the same with the rovonno of tho parent estate, according 
as they think tit. 

* Secretary of Slate for India v. Fahamidvmnissa Begum, L. R. 17 Ind. App. (40) 52 ; 1. L. R. 
17 Cal. (590) C03. t 

■ Ohhog Chum Chowdhry v. The Collector of Dacca, 4 Snth. W. R. (C. R.) 59. 

® Fahamidunnissa Begum v. Tho Secretary of State for India, 1, L. R. 14 Cal. (67) 97. 
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increments annexed to an estate by alluvion, when such increm/nt is a 
‘ gain * from the sea or from riverS by alluvion or dereliction since the 
period of the Permanent Settlement is also final, and that the Civil Court 
has no jurisdiction to set it aside.^ 

Whether prior to Act IX of 1847, land reformed on the original 
site of a permanently-settled estate was liable to further assessment.— 

But suppose the land which ajipears to be added to an estate by alluvion 
is really a reformation on tlio diluviated site of the whole or any portion 
of an estate, that is to say, a reformation within the ascertainable 
boundaries of an estate as they existed at the time of the Permanent 
Settlement, and the revenue of such estate has continued to be paid to 
Government for the entire land comprised within such boundaries. Is 
Government entitled to assess revenue on such reformed land 9 Under 
the law as it stood before the passing of Act IX of 1847, there could be 
no doubt that Government was not entitled to do so, for although clause 
2, section 3 of Regulation II of 1819 declared the right of Government 
to assess to revenue all churs and islands formed since the period of the 
Becennial Settlement, and genei'ally all lands gained by alluvion and* 
dereliction since that period, yet at the same time clause 2 of section 31 
of the same Regulation declared and enacted that, all claims by the 
revenue authorities on behalf of Government to additional revenue from 
lands, which wore at the period of the Decennial Settlement included 
within the limits of estates for which a Permanent Settlement had been 
concluded^ whether on the plea of error or fraud ‘‘ or on any pretext 
whatever — with the exception of lands expressly excluded from the 
operation of the settlement such as laldieraj and thanadari lands, should 
be considered wholly illegal and invalid. It is impossible to affirm after 
the decisions of the Privy Council in the case of Lopez v. Muddan Mohan 
Thalcoor^ and that of Nogendra Chunder Ohose v. Mahomed that 

land I’eformed on the ancient site of a permanently-settled estate is Ian** 
‘gained’ from the sea or river by alluvion or diluvioii by the owner of 
such estate since its Permanent Settlement, or that it is land other than* 
that which was at the time of the Permanent Settlement ilicluded 
within the limits of such estate. • # 

It is equally clear that if the revenue authorities assessed addi- 
tional revenue on such lands, proprietors of estates had a right to contest 

• 

^ Fahaniiilunnigsa Begum v. The Secretary of State for India, I. It. R. 14 Cal. (67) 97. 

‘ 13 Moo. Ind. App. ■l«7 ; 6 U. L. R. 621 ; 14 Suth. W. li. (P. C.) 11. 

• 10 B. It. h. 406 ; 18 Sutli. W. tt. 113. 
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their liability to sucli assessment, originally by a suit instituted for that 
purpose in the Civil Court, and afterivards, under the provisions of a later 
enactment (Reg. Ill of 1828), by an appeal preferred to the Civil Court 
directly from tlie decisions of the revenue authorities considered as 
Courts of First Instance, on the ground that those lands formed an integral 
portion of estates for which settlements had been concluded with them 
in perpetuity, and that the imposition of fresh assessment in respect 
thereof had been expressly forbidden by the law. For clause 1 of section 
31 of Regulation II of 1819, after i)roviding that nothing in that Regula- 
tion should be coiisidered to affect the rights of proprietors of estates, 
for which a permannent settlement had been concluded, to the full bene- 
fit of waste lands included within the boundaries of the estate wliich 
may have been since reduced into cultivation, proceeded to enact as 
follows : — ‘‘ The exclusive advantages resulting from the improvement 
of all such lands were guaranteed to the proprietors by the conditions 
of that settlement, and it being left to the Courts of Judicature to decide 
in all contested cases, whether lauds assessed under the provisions of 
this Regulation were included at the period of the Decennial Settlement 
within the limits of estates for which a settlement has been concluded 
in perpetuity, and to reverse tbe decision of the revenue authorities in 
any case in which it shall appear that lands which actually formed, at 
the period in question, a component part of such an estate, have been un- 
justly subjected to assessment under the provisions of the Regulation, 
the zamindars and other proprietors of land will he enahled, hy an applica- 
tion to the Courts, to ohta/in immediate redress in any case in which the 
revenue authorities shall violate or encroach on the rights secured to them 
by the Permanent Settlement. 

Whether since Act IX of 1847 a reformation is liable to further 
assessment. — But then when one comes to consider the effect of the pro- 
visions of Act IX of 1847 upon this question, he is confronted by no small 
difliculty. 

A literal construction of the language used in section 6, wliich 
has been already referred to, induced the High Court of Calcutta in 
Dewan Ram Jewan Singh y.-The Collector of Shahahad^ and in Bam Jewan 
Sing v; The Collector of Shahabadf to hold that if a comparison of the 
new survey map of an estate prepared under section 3 of the Act with the 
next preceding survey map of the same estate (which, for the purposes of 
section 6 must be taken to be conclusive evidence as to the original limits 

I 18 SutU. W. n. 64 ; 14 B. L. B. 221 (note.) 


8 19 Snth. W. B. 127. 
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of each peruianently-settled estate), shewed that land had beejji added to 
an estate by alluvion, notwithstanding that it was really a reformation on 
the original site of , that estate, and for which revenue has continued to be 
paid without abatement since the Permanent Settlement, the orders of 
the Board of Revenue, with regard to the assessment of such land were 
final, and that the Civil Court had no jurisdiction to interfere. Upon the 
rule thus laid down, a qualification, however, was engrafted in Collector 
of Moorshedabad v. Boy Dhunput Narain Chunder Chowdhry v. 

Taylor f and in Sarat Sundari Debi v. The Secretary of State for India* 
to the effect that, if the revenue authorities in any instance acted with- 
out jurisdiction in the matter of such assessment, section 6 did not 
debar the Civil Court from taking cognizance of a suit to set aside the 
ultimate order of the Board of Revenue, though as regards the deter- 
mination of the extent of the assessable lands under Act IX of 1847 
by a sole reference to the survey maps, the action of the revenue autho- 
rities was within the legitimate scope of their jurisdiction. The same 
cases introduced a farther limitdtion, namely, that so long as the order 
of the Board of Revenue with regard to the liability of alluvial incre- 
ments to assessment and the actual assessment itself was accepted as 
final, there was nothing to prevent a private individual from bringing a 
suit in the Civil Court for recovery of possession, on the ground that such 
increment was a reformation on the diluviated site of his estate, and for 
a declaration that by virtue of such a title he had a preferable claim 
to the settlement. There existed some difference of opinion as to whether 
Government should or should not be made a party to such a suit. 

Fahamidunnissa Begum v. The Secretary of State for India.— This 
was the state of the authorities bearing upon the provisions of Act IX 
of 1847, when in Fahamidunnissa Begum v. Tlte Secretary of State for 
India,* a Division Bench of the Calcutta High Court, finding itself 
unable to accept the exposition of law contained in them, referred to “a' 
Pull Bench of the same Court for determining the two following ques- 
tion, namely : — 

(a.) Whether the provisions of Act IX of 1847 are applicable to 
land reformed on the site of a permanently-settled estatej the revenue of 
which estate has been paid without abatement since the Permanent 
Settlement. 

(6.) Whether, if these provisions are not so applicable, a Civil 

» 16 B. L. U. 49 ; 23 Suth. W. B. 38. S I. L. R. 11 Cal. 784. 

* I. L. B. 4 Cal. 103 ; 3 Cal. L. B. 161. « I. L. B. 14 Cal. 67. 
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Court Iia^^ jurisdiction to review the decision of the Board of Revenue 
and to declare that the proceedings'^ of cthe revenue authorities ,in assess- 
ing such land were ultra vires. 

The majority of the Full Bench held that by the substantive law 
contained in the preamble and section 3 of Regulation II of 1819, no 
land, alluvial or otherwise, included in a permanently-settled estate was 
liable to further assessment ; that the Revenue Courts in trying and 
determining under the Regulations the question regarding the liability of 
any particular land to assessment exercised judicial functions, just as 
much as the ordinary Civil Courts and the Courts of Special Commis- 
sioners, which reviewed these decisions of the Revenue Courts on appeal, 
did; that tlie effect of Act IX of 1847, among other things, was to take 
away from the Revenue Courts (including the Board of Revenue) such 
judicial functions, and to deprive them of their power of giving any bind- 
ing decision in respect of the liability or otherwise of alluvial increments 
to assessment ; and tliat, as a consequence necessarily involved in this 
position, it was left open to the Civil Courts to enquire whether in any 
particular instance the Revenue Courts had exceeded their jurisdiction 
by assessing lands which under the law were not liable to be assessed, 
although in regard to lands which were assessable under the law, the 
determination of the amount, when made by the Board of Revenue, was 
final. The majority of the Judges further held that the operation of 
section 9 of the Act should be limited to suits for damages on account 
of anything done in good faith by Government or its officer;^ in the 
exercise of the powers conferred by that Act. 

From this conclusion, however, Mitter, J., dissented, substantially 
upon the ground that, though lauds reformed on original sites in- 
cluded within the limits of estates for which a permanent settle- 
ment had been concluded, did not fall within the category of ‘ lands 
gained from the sea or from rivers by alluvion or dereliction ’ since 
the period of that settlement, regai’ding the assessment of which 
alone Act IX of 1847 was passed, yet the Civil Courts had no jurisdiction 
to interfere with ±he assessment by the Board of Revenue of alluvial 
incremeuts reformed on the original sites of such estates ; because Act IX 
of 1847 merely abolished such special tribunals as the Special Commis- 
sioners and the olficers vested with the power of resumption under Regu- 
lation III of 1828, and did not affect the judicial functions of the 
revenue ofiicers determining under Regulation II of 1819 the liability of 
land to assessment ; whereby the finality attached by section 6 of Act IX 
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of 1847 to tlie orders of the Board of Revenue upon the proceedings of the 
revenue officers had the same effec# as the finality of an ordinary judicial 
decision, and was IJtierefore not liable to be impeached in a Civil Court. 

From this judgment the Secretary of State for India preferred an 
appeal to the Privy Council,^ which after two hearings (the second of 
them being attended by six members), affirmed the ultimate decision 
arrived at by the majority of the Full Bench, though they assigned 
different reasons for their opinion. They held that, a review of the 
legislation prior to 1847 made it clear that whilst it was intended to 
bring under assessment lands not included in a Permanent Settlement, 
whether they were waste or gained by alluvion or dereliction, all such 
lands as were comprised in permanently-settled estates were to be rigor- 
ously excluded from further assessment ; that, in addition to this, the 
proprietors of such estates were assiu'ed by clause 1 of section 3 1 of 
Regulation II of 1819, that they could protect themselves against any 
action of the revenue authorities wliicli would tend to infringe upon their 
rights by appeal to the Civil Court ; that lands reformed on the original 
site of a permanently-settled estate for which the full assessment has 
continued to be paid, was not ‘ land gained from the sea or from rivers 
by alluvion or dereliction/ for the assessment of which alone Act IX of 
1847 had been expressly enacted ; that that Act being therefore inapplicable 
to such land, the previous enactments did not cease to have effect with 
regard to it, so that it was still open to the Civil Courts under clause 1 of 
section J31 of Regulation II of 1819 to review the orders of the Board of 
Revenue, and to declare that the proceedings of the revenue authorities 
in assessing such land were ultra vires ; and that the words used in the Act 
were not sufficient to take aw.ay that jurisdiction from the Civil Courts. 

With whom settlement of alluvial increments are to be made by 
Government- — The right of Government is limited merely to the assess- 
ment of revenue on alluvial increments. It cannot refuse to enter into 
settlement with one who is declared by the Civil Court to be the rightful 
owner of such increment. If Government does make a temporary settle- 
ment of such increment with a wrong person, and the real owner recovers 
possession of it by a suit against the latter, Qovernnftjiit is bound to 
accept the result of such litigation and to settle the revenue Vith the 
person who is declared to be the real owner in such suit.* 

* Secretary of State for India v. Fahamidunnissa Begum, L, E. 17 Ind. App. 40*, 1. L. E* 
17 Cal., 690. 

2 Mooktakeshee Dehia v. The Collector of Burdwarif 12 Siith, W. E. 201. • 
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It Laa been held that the provisions of Act IX of 1847 do not apply 
to the settlement of alluvial incren!tents annexed to estates held by 
Government in its capacity of a zemindar.* 

Assessment of rent on alluvial increments— Law relating thereto as 
it stood prior to the Bengal Tenancy Act.— We have next to deal with 
the subject relating to the (5) assessment of rent on alluvial increments. 

I propose in the first place to consider the law upon this branch as it 
stood before the passing of the Bengal Tenancy Act, (Act VlII of 1886), 
The proviso to clause 1, section 4 of Regulation XI of 1825 after enact- 
ing that the increment of land obtained by gradual accession should not 
in any case be understood to exempt the holder of it from the payment of 
Government revenue in respect thereof, ran as follows : — 

“ Nor if annexed to a subordinate tenure held under a superior land- 
holder, shall the under-tenant, whether a khudkhast ryot holding a 
maurisi istimrari tenure at a fixed rate of rent per bigha or any other 
description of under-tenant liable by his engagements or by established 
usage to an increase of rent for the land annexed to his tenure by alluvion, 
be considered exempt from the payment of any increase of rent to which 
he may be justly liable.” 

In this proviso no distinction is made between a subordinate tenure 
or dependent taluk existing at the time of the Permanent Settlement, and 
a subordinate tenure created after the Permanent Settlement ; and the 
non-exemption from the liability to pay increased rent for the incre- 
ment is restricted to those cases only, where the under-tenant is, by 
his engagements or by established usage liable to pay additional rent for 
the land annexed to his tenure by alluvion. 

Liability of holders of subordinate tenures created after the Per- 
manent Settlement to pay additional rent for increments.— With 
regard, therefore, to subordinate tenures created after the Permanent 
Settlement, where the express terms of the engagement provided for 
the payment of increased rent for alluvial increments, or where, in 
the absence of such engagement, the liability for such payment was by 
establisbed usage imposed on the tenure as an incident, the law was 
clear enough.* .In those cases where no such engagement existed, nor 

I Ohhoy Chum Chowdhry v. The Collector of Dacca, 4 Snth. W. E. (C. R.) 69. 

* Bahu Gopal Lai Thakur v. Kamar AH, 6 Snth. W. R. (Act X) 85 ; Bamnidhee Manjee v. 
Varhutty Dani, 1. L. K. 5 Cal. 823 ; 6 C&l. L« R* 363 $ Bub. nom. Shorussoti Daei v* Pavbutti 
Dasi, 
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conld any established usage be proved, that any difficulty cguld arise. 
TJiere was a dictum of the Privy CAnncil in Sooragoondari Dehea v. Golam 
Ali,^ to the effect that, even in such cases the holdftr of the subordinate 
tenure was liable under this proviso to bo assessed with additional rent 
for the increment annexed to his tenure ; and, in fact, in a subsequent 
suit® between the same parties for assessment of rent for the same alluvial 
land, which had formed the subject of the previous enhancement suit in 
which the above dictum was pronounced, the tenant did not even contest 
his liability to pay additional rent for the increment, but confined his 
objection solely to the rate at which the rent was to bft assessed. 

Whether holders of subordinate tenures existing at the time of the 
Permanent Settlement were liable to pay enhanced rent for increments. 
— A more difficult question, however, was, whether a dependent talook- 
dar, who is either actually or presumptively shown to have held his taluok 
at a fixed rent, which has not been changed since the time of the Perma- 
nent Settlement, is liable to enhancement or to pay additional rent i'or 
the increment added to his talook by alluvion, where no written (jngage- 
ineut was forthcoming, nor was any established usage proved. Section 16' 
of Act VIII of 1869 B. 0., (which corresponded to section 15 of Act X of 
1859), enacted that the rent of such talooks should not be subjected to 
enhancement. The question therefore reduced itself to this, — whetlier 
the imposition of additional rent for the additional area under clause 1, 
section 4, llegulation XI of 1825, was or was not an enhancement of tho 
vent of the talook within the meaning of that section. The point arose 
in JiKjijut Chuwler Dutt v. Pcmioly,^ wliere Bayley and Mitter, J.J., 
expressed an opinion in the aflinnative, that is to say, to the effect, that 
the imposition of additional rent did amount to an enhancement of rent, 
but on review Mitter, J,, retracted his former opinion, and declared 
that it should be taken as an obiter dictum. It would seem, therefore, 
that upon this point the law was not in a satisfactory state. *' 

Procedure for assessment of additional or enhanced rent on alluvial 
increments. — In those cases where the increment annexed to a tenure or a* 
holding was liable to he assessed with additional rent uiid<y Use proviso to 
clause 1, section 4 of Regulation XI of 1825, to which I Iwive alrfftdy ad* 

• 

* Id Suth. W. R. I'll ; 15 B. L. R. 125, note ; on appoal frora 9 Snth. W. R, 63. 

* Gotuni AU V. Kali KrMna Tagore, [. h. R. 7 Cftl 479 ; 8 Cal, L. U. 517. 

» 8 Snth. W. R. 437 ; 9 Suth. tV. R. 379. 

31 
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verted, it,, was held that the proper procedure for the landlord to follow 
was, not to sue for enhancement of reht under the Itent laws (Act X of 
1869 or Act VIII of 1869, B. C.), but to sue for assessment of additional 
rent for the increment, such additional rent forming no part of the rent 
payable in respect of the parent tenure.* It was further laid down that 
such additional rent could not be recovered, unless a notice had been 
served upon the tenant under section 14 of Act VIII of 1869, B. C., 
informing him of the amount of rent sought to be imposed, and the 
grounds upon which it was claimed.* There was no express rule of law 
nor any decided case bearing upon the point, whether there could be 
assessnient of additional rent upon land reformed on a site, which had 
previously been washed away, but for which the tenant had continued to 
pay rent without abatement. It would seem, however, that, according 
to the principles expounded in Lopez's case®, additional rent could not be 
imposed on the tenant in such a case.* 

Rate at which additional rent was assessable on increments liable 
to pay additional rent. — Then as regards the rate of rent at which the 
alluvial increment added to the tenure was to be assessed, it was held 
that a fair construction of the words “ increase of rent to which he may 
be justly liable” in clause 1 section 4 of Regulation XI of 1825 warranted 
the conclusion that prima facie, in the absence of any rebutting circum- 
stances, it was to be assessed at the same rate of rent at which the 
parent tenure was held.® 

A different rule probably would have to be applied if the parent 
tenure was held at a rack-rent, and the accreted land was of inferior 
quality, or if the parent tenure had been created at a low rate of 
rent for a large premium, or if the accreted land should be of superior 
quality than the original land.® 

Abatement of rent for lands lost from a talook or an occupancy-hold- 
ing by diluvion.— The right to claim reduction of rent of a talook for 

* Gopi Mohun Mozoomdar r. Hills, 6 Cal, L. B. 33 ; Ramnidhee Manjee v. Farhutty Dasi, 
I. L. R. 5 Gal. 823 ; 6 Cal. L. B. 3G2 ; sab. nom. Shorussoti Dasi y. Parbutti JDasi. 

S Ramnidhee Manjee v. Parhuity Dasi, I. L. B. 5 Cal. 823 ; 6 Cal. L. B. 362, snb. nom. 
Shorussoti Hasi v. Parbutti Dasi; Brojendra Kumar Bhoomik y. Woopendra Narain Smg, 1, h. R. 
8 Cal. 706 ; 10 Cal. L. R. 559, snb. nom. Hutto Simderi Dasi y, Qopi Sunderi Dasi, 

8 13 Moo. Ind. App. 467 ; 6 B. L. B. 612 ; 14 Snth. W. B. (P. C.) 11. 

Cf. Eemnath Dutt y. Ashgur, I. L. R. 4 Cal, 894. 

8 Oolam Ali y. Kali Krishna Tagore, 1. L. B. 7 Cal. 479 ; 8 Cal. L. B. 517. 

^ Chooratnoni Dey y. Howrah Mills Co, I. L. R. 11 Cal. 696. 
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land lost by diluvion, would, prim& facie, depend upon the expreijis engage- 
ment of the parties ; but there existed some doubts as to whether, in 
the absence of any express engagement, such fight could be claimed 
in respect of talooks created before the Permanent Settlement.^ But 
with regard, however, to talooks created since the Permanent Settle- 
ment, it was held that such right clearly existed, unless it had been 
taken away by express stipulation. In Aasaruddin v. Sharashibakt, Dehm^ 
Sir Barnes Peacock, in delivering the judgment of the Court, advert- 
ing to the right of the talookdar to claim reduction of rent on 
account of diluvion, said : — “ We think he is so entitled, unless there was 
an express stipulation that he should not, whether the land was washed 
away or not. If a man stipulates to pay rent, it is clear he engages to 
pay it as a compensation for the use of the land rented, and independ- 
ently of section 15, Act X of 1859. We are of opinion that, accord- 
ing to the ordinary rules of law, if a talookdar agrees to pay a certain 
amount of rent, the tenant of it is exempt from the payment o£ the 
whole rent, if the whole of the land be washed away, or a portion of the 
rent, if a portion only be washed away.” 

The right of an occupancy-ryot to claim reduction of rent on the 
ground of diluvion was provided for by section 19 of Act VIII of 1869, 
B. C., (corresponding to section 18 of Act X of 1859), which ran thus : — 
‘ Every ryot having a right of occupancy shall be entitled to claim an 
abatement of the rent previously paid by him, if the area of the land 
has been diminished by diluvion or otherwise, &c.”* A ryot who did 
not possess the right of occupancy, was held not entitled to claim such 
a right.* 

Sections 50 and 52 of the Bengal Tenancy Act.— The latter portion of 
the proviso to clause 1, section 4 of Regulation XI of 1825, to which I 
have already referred, as well as Act X of 1859 and Act VIII of 1869 

* Ram Chum By sack v. Lucas Theodorus Lticas, 16 Suth. W. E. 279. 

» Marah. 558. 

* Cf. InayaluUah v. Ilahi Buksh, Suili. W. R. 1864, (Aot X) 42 ; Raghun-jih Mw^dal y.Jagat 
Bundhu Bose, 8 Cal. L. R. 393 ; Sham Loll Sahoo y. Uady Bunjara and others, 2 Hay, 522, 
An anction-parcbasor of a holding was held onlitlod to claiyi abatement oSf rent on^he ground 
of diluvion, even though his prodooessoi may have neglected to make such a olAim. Kali- 
prasanna Bai v. Bhananjay Chose, [. L. R. 11 Cal. 625. But a purchaser under a private con- 
veyance was not 80 entitled, unless the deed* expressly conferred on him that right* 
Tra^annamayi Dasi v. Dayamoyi Dasi, 22 Suth. W, R. 275. 

* Shaikh Moheem v. Shaih Ruheeinotollah, 2 Hay 433 ; Marsh. 341. 
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(B. C.) h(^vc been repealed, and the liability of every desciiption of 
tenant to pay additional rent for land ‘annexed to hia tenure or holding 
by alluvion, as well da his right to claim reductio^a of rent for land 
lost from his tenure or holding by diluvion, is now regulated by the 
following sections of the Bengal Tenancy Act, which came into opera- 
tion on the 1st November 1885. Section 50 runs thus : — ^ 

(1.) “Where a tenure-holder or raiyat and his predecessors in in- 
terest have held at a rent or rate of rent which has not been changed 
from the time of the Permanent Settlement, the rent or rate of rent 
shall not be liable to be increased except on the ground of an alteration 
in the area of the tenure or holding. 

(2.) “ If it is proved in any suit or other jiroceeding under this 

Act that either a tenure-holder or raiyat and his predecessors in interest 
have held at a rent or rate of rent which has not been changed during 
the twenty years immediately before the institution of the suit or proco(ul- 
ing, it shall be presumed, until the contrary is shown, that they have held 
at that rent or rate of rent from the time of the Permanent Settlement. 

Section 52 provides as follows ; — 

(1.) “ Every tenant shall — 

(«.) be liable to pay additional rent for all land proved by measure- 
ment to be in excess of the area for which rent has been previously paid 
by him, unless it is i>roved that the excess is due to the addition to the 
tenure or holding of land which having previously belonged to the tenure 
or holding was lost by diluvion or otherwise without any reduction of the 
rent being iiiado, and 

(5.) be ontillod to a reduction of rent in respect of any defideney 
proved by measurement to exist in the area of his tenure or holding as 
compared with the ar(!a for which rent has been previously paid by him, 
unless it is proV(?d that the deficiency is due to the loss of land which was 
added to the area of tlio tenure or holding by alluvion or olherwise, and 
that an addition bas not been made to the rent in I’espect of the addition 
to the ar/ja. 

(2.) In determining the area for which rent has been previously 
paid, the Court Shall, if so required by any party to the suit, have 
regard to — 

(a.) the origin and conditions of the tenancy, for instance, whether 
the rent was a consolidated rent for the entire tenure or holding ; 

(5.) whether the tenant has been allowed to bold additional land in 
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consideration of an addition to his total rent or otherwise^ with the 
knowledge and consent of the landlord ; 

(c.) the length of time during wliich the tendncj has lasted witliout 
dispute as to rent or area ; and ^ 

(d.) the length of measure used or in local use at the time of the 
origin of the tenancy ns compared with that used or in local use at the 
time of the institution of the suit. 

(3.) In determining the amount to he added to the rent, the Court 
shall have regard to the rates payable by tenants of the same class for 
lauds of a similar description and with similar advantages in the vicinity, 
and, in the case of a tenure-holder, to the profits to which he is entitled 
in respect of the rent of his tenui’e, and shall not in any case fix any rent 
which under the circumstances of the case is unfair or inequitable. 

(4.) The amount abated from the rent shall bear the same propor- 
tion to the rent previously payable as the diminution of the total yearly 
value of the tenure or holding bears to the previous total yearly value 
thereof, or, in default of satisfactory proof of the yearly value of the 
land lost, shall bear to the rent previously payable the same proportion as 
the diminution of area bears to the previous area of the tenure or 
holding.”! 

Section 3 defines tenant as “ a person who holds land under another 
person, and is, or but for a special contract would be, liable to pay rent 
for that land to that person 

and section 5 classifies tenants thus : — 

(1.) tenure-holders, including under-tenure-holders, 

(2.) raiyats, and 

(3.) undor-raiyats, that is to say, tenants holding whether imme- 
diately or mediately under raiyats ; 
and subdivides raiyats into : — 

(a.) raiyats bolding at fixed rates, 

(6.) occupancy-raij'ats, ami 
(c.) non-occupancy raiyats. 

Section 52 is apparently based on the principle that, addition to or 
subtraction from the rent, in consequence of a larger or 'a sniaJler area 
than that which the tenant has been paying rent for being fouh’d in his 
possession, whether in consequence of alluvion or diluvion, or otherwise, 

* Ui\dor the old Itiw tlio ndo of proportion was the game as that proscribed by subsection 
(4), Brajanath Bal v. Uira Lai Pal^ X B. Ji. K. (A. CJ 87 ; 10 Saih. W. R. 120, 
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does not ,in reality amount to enliancement of the rent ; and it is this 
which probably accoants for the displhcement of that section from the 
group of sections relating to enhancement. , 

Effect of the new law upon the old rulings. — Whatever doubt there 
might have existed under the old law, as to whether a dependent 
talookdar who held his talook at a fixed rent from the time of the 
Permanent Settlement was, in the absence of any express engage- 
ment or local custom, liable to pay additional rent for land added 
to his talook by alluvion or to claim reduction of rent for land lost 
from his talook by diluvion, it is manifestly clear from the sections of 
the Bengal Tenancy Act I have just read, that he is now placed on the 
same footing as all other classes of tenure-holders, and is liable to pay 
additional rent or entitled to claim a reduction of rent, according as the 
case may be, for any alteration in the area of the talook by alluvion 
or diluvion. 

It is equally clear from the express language of section 52 that land 
reformed on a site which had previously been washed away, but for which 
the tenant has continued to pay rent during its submergence, is not liable 
to pay additional rent. 

Moreover, that section supplies an omission which had occurred in 
Eegulation Xl of 1825, as to the right of a dependent talookdar, whose 
talook had come into existence after the Permanent Settlement, to 
claim reduction of rent on the ground of diluvion. Every species of 
tenant, including even a non-occupancy raiyat, and an under-raiyat, is 
now under that section, as interpreted by section 4, entitled to claim 
reduction of rent on account of diluvion ; and this again by clear implica- 
tion establishes the right of a tenant from year to year to alluvial 
increment, a point upon which there existed some conflict of opinion 
before this legislation. Besides, the whole controversy regarding the 
rhte of rent at which an alluvial increment was liable to be assessed, as 
well as the rate at which the deduction was to be allowed from the 
total rent on account of diluvion, is now set at rest by subsections 3 and 
4 of the same section. 

Eunthermose, it is necessary to point out that the section itself con- 
tains no saving clause in favour of contracts between a landlord and a 
tenant with regard to the increase or reduction of rent in any of the 
circumstances mentioned therein. But the absence of such a clause from 
the section docs not necessarily carry the inference that the legislature 
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intended to render the operation of the section uncontrollable by>the terms 
of any contract. On the contrary, w8 find that section 179 of the Act clearly 
introduces such a qualification, at all eTents in the dase where a permanent 
mokurari tenure is created ; for it enacts that: “Nothing in this Act 
shall be deemed to prevent a proprietor or a holder of a permanent tenure 
in a permanently-settled area from granting a permanent mokurari lease 
on any terms agreed on between him and his tenant.” But as regards 
raiyats, section 178, subsection (3) clause (f) provides that; “Nothing 
in any contract made between a landlord and a tenant after the passing 
of this Act shall take away the right of a raiyat to a]f5ply for a reduction 
of rent under section 38 or section 52.” The converse case of a landlord 
agreeing not to take from a raiyat additional rent for land found to be in 
excess of the area for which rent has been previously paid by him is not 
expressly provided for in the Act, nor does there appear to be anything 
in the Act itself to show what the effect of a contract between a tenure- 
holder for a term of years and his landlord upon this section would be. 
It would not perhaps be reasonable to hold that in the latter case the 
operation of contracts should be excluded. 

In those cases where the operation of contracts is left unfettered by 
section 52 of the Bengal Tenancy Act, a covenant in a permanent moku- 
rari lease to the effect that there shall be no increase or reduction of rent 
of the tenure in case of alluvion or diluvion, may soTnetimes expose the 
lessor, if he happens to be a proprietor holding directly under Govern- 
ment, to very serious consequences. The covenant absolutely debars 
him from ever afterwards assessing additional rent for any increment 
that may be added to the tenure by alluvion, and yet he is bound 
nevertheless under the revenue laws to pay to Government for such 
increment (which undoubtedly is an addition to his estate), additional 
revenue, which perhaps may go on increasing in amount as the incre- 
ment enlarges in area. Tliis is a result which ought to induce 
Courts of Justice to put a strict construction upon the terms of such a 
covenant, and make them refuse to give effect to it unless the intention of 
the parties appear to be so clear and manifest as to compel them to do so. 

Vin. Possession of alluvial increments, islands, or submeigent lands, 
and the rules of limitation applicable to them— -Proof of possi^ssion of 
land covered with water. — As to the proof of possession of land covered 
with water, Garth, C. J., thus observes in Mohiny Mohun Das v. Krishna 
Kisluire Dutfi .— 

1 I. L. B. 9 Cal. 802. 
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“ Priw^. facie, in the ease of land covered by water, the water be- 
longs to the person to whom the land belongs ; cuj us est solum e jus est 
usque ad coelutn. The'owner of land is entitled, priipd facie, to every- 
tliing either over or under it ; and the ordinarj'-, if not the very best, 
means of proving the ownership of land covered by water is to show that 
rights of fishing have been exercised in and over the water. There are 
few other means of proving ownership over such land, except perhaps by 
working minerals or carrying on other works below the surface of the soil.” 

Period from which limitation begins to run in a suit to recover 
possession of an 'alluvial increment. — An alluvial formation, unless 
covered with sand, is susceptible of possession in the same way as any 
other land. It is capable of actual enjoyment in one or more of the custo- 
mary modes, such as by residence or tillage, or grazing cattle, or cutting 
reed or brushwood, or receipt of a settled rent. It is, in the majority 
of cases, capable of occupation or appropriation for some useful purpose 
soon after its formation. When, therefore, a suit is brought to recover 
possession of an alluvial iucx’enient, limitation may be effectually set up, 
unless it is brought within twelve years from the date of the formation 
of the accretion,^ even though it may not be capable of cultivation 
until some time after. A suit for recovery of possession of an island 
separated from a riparian estate by a fordable channel, falls within the 
purview of the same rule and is equally governed by it. 

Enumeration of the several forms in which a suit to recover posses- 
sion of a reformation on original site may arise. — But questions ,of con- 
siderable nicety and of no less difficulty too, sometimes arise in applying 
the law of limitation to a suit for recoveiy of posses.siou of land re- 
formed on its original site. Such a suit not unfrequently presents a 
varying combination of circnmstances, which is again rendered more 
complex by the fact that diluviatiou and reformation are nut sudden, 
but slow and gradual, events. 

(a.) The simplest case is, where the owner of an estate continues in 
possession of it down to the date ot its diluviation, and the land after 
submergence for, any period, however long, subsequently reforms within 
12 years next before the date of the suit instituted for tbe,.pui’pose of 
recovering possession of such land on the ground of reformation. 

• Liiahmefi ifarain Slut v. JuttAharee, ILtlAar, 7 Sath. VV. U. 8!), on review sub. nom. 
Doyarnoift^e />asi v'. f4ucl-hc*- Nurain Sha, 7 Siith. W. R. 457 ; huchnn^f Dfbia Ohowdhrain v. 
Thf^ CoUedor of iWi/mcusirt-;/, 7 Fiuth. W. U. 231 ; Mahomed lbr,iUiin v. Morriaon. 1. ij R, 

6 Cftl. »(>. 
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(6.) The case just supposed assumes a somewhat different aspect, 
if the owner of the estate is iinabte to prove, either that the land reform- 
ed within twelve years prior to the suit, or that after reformation he had 
been in possession up to a period within 12 years of the suit. 

(c.) The third case which may be conceived, is, where the owner of 
an estate is dispossessed by a trespasser, say, a year before its diluviation, 
which continues to work for more than 11 years, and then, when the land 
reforms, it is again taken possession of by the same trespasser. 

(d.) A fourtli case similar to the last one is, where the owner of an 
estate remains in possession down to the date of its^ diluviation, but as 
soon as it reforms (no matter after what length of time) it is taken pos- 
session of by a trespasser, who continues in possession for a year or so, 
when it diluviates again and remains under water for upwards of 11 
years. It reforms again, and then it is taken possession, of by the same 
trespasser. 

(e.) A fifth case arising out of the gradual character of the refor- 
mation may be supposed, where the reformation begins more than 12 
years prior to suit, but is completed within 12 years of tho suit. 

Discussion of the law of limitation with regard to each of them.-^ 
Now in case (a;, the proposition has been established by a series of 
decisions^ that, where the owner of an estate remains in possession until 
it is washed away by diluvion, his possession is presumed to continue as 
long as the land continues submerged, however long the period of submer- 
gence may have been. That being so, the adverse possession of the 
trespasser, even assuming such possession to have commenced as soon as 
the reformation began, is ex hypothesi for a shorter period than 12 yeai’S, 
and consequently cannot defeat the title of the original owner. 

Tlie case (b) raises the question as to the incidence of the burden of 
proof, namely, whether on the one band the retal owner is bound to prove 
his possession even after reformation and down to a period witlun»12 
years of his suit, or whether there is a prosuniptioii of the continuance 
of his possession down to such period ; or whether, on the other band, 
the trespasser is bound to show that he has been in adverse ^ofirtiession 
for more than 12 years. 

mif 

1 Qohool Kristo 8m Moonshee v. David, 23 Snth. W. R. 443 ; Kally Churn Sahoo v. The 
Secretary of State for India, 1. L, R. 6 Cal. 725 ; Mano Mohnn (ilmm v. Mathura Mohun Roy, 
I. L. R. 7 Cal, 225 j Mahomed Ali Khan v, Khaja Abdul Ounny, I. L. R, 9 Cal. 744; 12 Oal. 
L. R. 267. 


32 



260 ALIOVION AND DlttlVIOK: A»ai.O-I»DIAK tAW. 

Mano Mohan Ghoae v. Mothurtt Mohan Roy.— The case of Mano 
Mohan Ghose v, Mothura Mohan Boy} decided by Wilson and Field, JJ., 
famishes an answer to the case supposed'onder (b). Wilson, J., considered 
the matter both from the point of view of principle as well as from that 
of aathority, and also laid down certain propositions of law applicable 
to the subject. His Lordship said : — ** Certain propositions of law upon 
the subject are undoubted. 

It is not disputed that, as a general rule, where a plaintiff claims 
land from which he alleges he has been dispossessed, the bui’den is upon 
him to show possession and dispossession within twelve years — Maha- 
raja Koowur V. Baboo Ntind Loll Singh.* 

“ Proof of possession within twelve years does not necessarily mean 
proof of acts of ownership within that time. The nature of the proof 
of possession must depend on the nature of the case. In the case of a 
house actually occupied, or laud under cultivation, yielding a rent, proof 
of possession is easy. In many cases, as of lands incapable of cultiva- 
tion, jungle or waste lands, unenclosed plots of various kinds, all the 
proof that can be commonly given is to show possession taken, or acts of 
ownership done, at some time, which possession will, in law, continue 
until the possessor by his conduct shows that he means to relinquish his 
possession, or he is excluded by some one else. These considerations, 
however, affect the mode of proof, not the burden of proof. The general 
rule still is, that the plaintiff must prove that he has been dispossessed 
within twelve years, see Fandurang Qovvnd v. Balkrishna Hari.”* 

“ But there are many cases in which the party on whom the burden 
of proof in the hirst instance lies, shifts the burden to the other side by 
pi'oving facts giving rise to a presumption in his favour. We have to 
consider whether the present plaintiffs have succeeded in doing so, and 
for that purpose it is necessary to examine the decisions as to the burden of 
proof, in the case of lands gradually diluviated and gradually reformed. 

** As to such cases, a second proposition is, I think, beyond question, 
that when the diluviatiou has been more than twelve years before suit, 
the claimant, unless he can show possession since the reformation, must 
at least show that he was in possession down to the date (ff the diluvia- 
tion. '' 

“ A third proposition .is also, I think, beyond dispute, that whmre the 

* I. Tj. R. 7 Cat. (225) 230 ; 8 Oal, L. B.'l26. > 6 Bomb. H. C. 125> 

a 8 Moo. Ind. App. (19!)) 220. 
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true owtier is in possession at the time of diluviatioU) his p^session is 
presumed to continue as long as tlfe land continues submerged : probably 
also afterwards until he is dispossessed, * 

‘‘This, proposition, however, would not be sufficient to shift the 
burden of proof. It would leave it upon the plaintiff, but would enable 
him to -prove his case either by showing the dispossession to have been in 
fact within twelve years, or that the submergence has continued down to 
within twelve years, so that bis possession cannot have been interfered 
with more than twelve years ago. 

“ But then rises the question, whether we ouglit not to presume 
something further in favour of the plaintiffs, whether, when they have 
proved their possession down to the period of diluviation, and hjive shown 
the diluviation to have occurred at such a date and under such ciroum-- 
stances as in this case, we ought not to presume the submergence and 
with it the plaintiff’s possession to Lave continued until the contrary is 
shown. If this presumption can properly be made, then the burden is 
shifted to the defeiulauts of showing adverse possession for twelve years. 

“ Upon principle, 1 think, such a presumption may properly be made. 
The well-known presumption in favour of the continuance of a physical 
condition, in the ordinary course of things likely to continue, until the 
contrary is shown, is embodied in section IM* of the Evidence Act, which 
section is followed by illustrations and explanations.’’ 

His Lordship then, in order to fortify the conclusion which he had 
so deduced from principle, referred to the case of Mohunt Chaitoorbhooj 
Bharli v. The Government of India^^ decided by Garth, 0. J., and Totten- 
ham, J., another case (Reg. App. 280 of 1877) decided by Pontifex and 
Macdonell, JJ., the Privy Council case of Jiadha Gobind Roy v. Inylis*^ 
and the case of Kally Churn Sahoo v. The Secretary of State^^ decided by 
Garth, G. J., and White and Maclean, J.J. 

Mahomed Ali Khan v. Ehajah Abdul Gunny.~Tlie basis of this 
presumption as to the continuance of possession was discussed again 
in the Pull Bench case of Mahomed Ali Kh^in v. Khaja Abdul Gnnnif* 
where the suit was to recover possession of land which had previously 

* Rog App. No. 185 of 1877, unreported, 

» 7 Cal L. R. 364. 

3 I. L. R. 6 Cal. 726. 

4 I. L. R. 9 Cal. 744. Cf. The Secretary of Stafie for India v, TtVa R tynn, 1. L, R. 9 hM. 
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been jungle. The majority of the learned Judges re-affirmed the general 
rule that the plaintiff cannot, merely by proving possession, at any 
period prior to twelve* years before suit, shift th^ onuft to the defen- 
dant. But they said that possession is not necessarily the same thing 
as actual user; that the nature of the possession to be looked for, 
and the evidence of its continuance, must depend upon the character 
and the condition of the land in dispute ; that where the land is either 
permanently or temporarily incapable of actual enjoyment in any of the 
customary modes, all that can be I’equired is that, the plaintiff should 
show such acts of Ownership as are natural under the existing condition 
of the laud, and that in such cases, when he had done this, his possession 
is presumed to continue as long as the state of the land remained un- 
changed, unless he is shown to have been dispossessed. Wilson, J., in 
delivering the judgment of the majority of the Court, observes : — " When 
lands, which have been in such a condition as to be incapable of enjoy- 
ment in the ordinary modes, are reclaimed and brought under cultivation, 
the change is in many instances gnidual and difficult of observation while 
in progi’ess. Diluviated land may take years to reform. Jungle land is 
often brought under cultivation furtively by squatters clearing a patch 
here and a patch there at irregular intervals of time. So that it may 
be a matter of extreme difficulty to prove as to any piece of land, the 
exact date at which its condition became altered. And as the plaintiff, 
who has complied with the conditions we had indicated, is in the absence 
of dispossession presumed to continue in possession as long as the state 
of the land remains unchanged, it is essential to enquire on whom the 
burden of proof of the date of the change lies. 

“ The true rule appears to us to be this : That where land has been 
shown to have been in a condition unfitting it for actual enjoyment in 
the usual modes at such a time, and under such circumstances that that 
state naturally would, and probably did, continue till within twelve years 
before suit, it may properly be presumed that it did so continue, and that 
tUe plaintiff’s possc^ssion continued also, until the contrary is shown. This 
presumption seems to us to be reasonable in itself, and in accordance with 
the legal, principles now embodied in section 114 of the Evidence Act.” 

And further down his Lordship said ; — “ The presumption of which 
we have spoken is in no sense a conclusive one. Its bearing upon each 
particular case must depend upon the circumstances of the case; and it 
is always liable to be rebutted by evidence.” 
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Garth, C. J., while agreeing with the majority of his colle^g^es, as to 
the result of the particular case bSfore them, differed from their view of 
the law, holding tl^pt if the plaintiff proves possefsion at any period prior 
to twelve years before suit, such possession is presumed to continue until 
.the contrary is shown ; and that consequently the onus is shifted to the 
defendant to prove that he has been in adverse possession for twelve 
years ; and that there can be no variation in the application of this pre- 
sumption according to the particular kind or character of the laud, e. g. 
cultivable land, jungle land or land covered by water.^ 

It may be observed by the way that though the* rules laid down in 
the above judgment indicate that the same presumption in favour of the 
continuance of possession is to be applied in the case of jungle land as in 
the case of submerged land, there is, however, one material distinction 
between the two cases, namely, that in the latter, the presumption is 
based on prior actual possession, unless the land before submergence was 
also jungle ; whereas in the former, there can be no prior actual possession 
at all, but only constructive possession by going upon the land, laying 
down boundary- marks or the like. 

Where after reformation the land remains covered with sand or 
otherwise continues unlit for cultivation for some time, it has been held 
that the possession of the real owner proved to exist down to diluvion, is. 
presumed to continue until dispossession takes place by the exercise 'of 
some positive acts of ownership.® 

Ea4y Ohurn Sahoo v. The Secretary of State for India.— Cases (c) 
and (tZ) may be solved by the application of the same principle as that 
which has furnished an answer to case (Z>). But (d) is directly illustrated 
by the case of Kcdly CJmrn Sahoo v. The Secretary of State for India? There 
certain lauds alleged by the plaintiff to have originally been a parcel 
of his estate, reformed after submersion for some years. It was then 
taken posse-ssion of by Government as a reformation on the diluviated 
site of one of their island estates, and continued in their posses- 

• 

* Of. Trustee^ Agency Co., v. Short, 13 App. Cas. 793 (on api«.al frofn Sooth 
Wales) j Clarice v. JUlphimtone, 6 App. Cas. 1C4» (on appeal from Ceylon). 

? Mohiny Mohun D<is v. Krishna Kishore Diitt, I. L 11^9 Cal. 802 ; l2 Cal. L.^. 837. 

• I. L. R. 6 Cal. 726. If ownership is olaimod over a large tract of waste ^nd with a 
defined boundary, nets of ownership oxoroisod over portions of it constitute evidence of 
possossiou of the whole. Clarke v. Elphinston^ 6 App. Cas. 164 (oa appeal from Ceylon) i 
Sivusubranvanya v. Secretary of Slate, 1. L. R. 9 Mnd. (286) 306. 
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sioii for fopr or five years. It diluviatcd again, and reformed for the 
second time after an interval of ne.irly seven years, when it was again 
taken possession of by 'Government. The plaintiff \|rougUt his suit to 
recover jiossessiou after the lapse of more than twelve years from the date 
of the first reformation, that is to say, the date when Government took 
possession of it. It was urged on behalf of the plaintiff that as Govern- 
ment was a mere wrong-doer, no presumption ought to be made in 
favour of the continuance of its possession, during the period that the land 
was under water. But this contention was expressly overruled, by Garth, 
C. J., and Maclean, while White, J., said ; — “ It appears to me un- 
necessary to determine whether Government, as a wrong-doer, when it 
first took possession, could be said to have constructive possession during 
the period of the second submersion. It is enough to say that the time 
began to run against the plaintiffs when Government first took adverse 
possession, and that, as the plaintiffs have not resumed or recovered 
possession before suit, it continued to run according to the oi-dinary law 
of computing the period of limitation, and this, irrespective of wliother 
the land was or was not capable of occupation by reason of its subiuer- 

■ S J 

Sion.” 

Anticipating the consequences of such a ruling, his Lordsbij) pro- 
ceeded to observe: — The result of our decision will be that in similar 
cases to the present, owners of land, which have sufPered from the 
successive diluviatioiis and reformations, must, if they wish to preserve 
their rights, bring their suit within twelve years of the time when 
adverse possession is first taken of land reforming on the original 
site, Avhetlier at the time of suit the land is capable of occupation in 
consequence of a second diluviation. I have not in my experience known 
of a suit of this character being brought Avhere the land in dispute 
at the time of suit had disappeared and formed part of the bed of a 
rivcfy; and I can foresee many difliculties in the way of such a suit, 
chiefly arising from the difficulty of identifying lands which are at the 
bottom of a river. But there is no doubt that such a suit would lie, 
and BO long as land which is exposed to successive diluviations and refor- 
mations is subject to the ordinary law of limitation, it will be a matter 
of pruden<;e to bring such a stiit.*^ It may be remarked that this decision 
carries the doctrine of adverse possession to the very verge of law. 

As regards (e), there can be no doubt that so much land as reforms 
within twelve years of the suit that may be brought by the owner of the 
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original site to recover possession, must be held to belong to him,* But 
the result of this mcay in some mses possibly be, that the o#ner of the 
original site will, after the completion of the reformation, find interposed 
between his unsubmerged land and the recent reformation, a belt of 
ground consisting of older reformations to which a stranger lias mean- 
while acquired a title by prescription. 

* Seo obsorvaiions of Garth, 0. J., in Knlly Qhurn Sahoo v. Tht>= Sncrfititry of State for 
India, I. L. R. 6 Cal., 725, In Koomar Hnnjit. Sirujh v. SrJioene, Kilhuru, 4 Cal. L. R. 390, 
the owner of iho oriji^nial site lost his cliiiin to recover ptiHSOwaion of a port^ion of the laud which 
had reform od within twelve years of his snlfc, bocaaso in that oaso*it was not shown what 
portion of the land had reformed within twelve years, and what portion, beyond that £>eriod. 



LECTURE X. 


RirAKIAN RIGHTS. 

DefiuiUoiiM of t.ormR — Riparian rights, wlicro gonorally excrcisecl — Foundation of riparian 
rights -Effect of the division of ripariaix land on riparian rights — Characteristics of riparian 
rights — Enumeration of the ordinary- kinds of riparian rights — Reasons for excluding rights 
of fishery and ferry from this enumeration — I. Right to accretion by alluvion. — II. Right 
of access to tho river — Natnre of the right — Reasons for the existence of the right— 
Discussion of anthorities — Lyon v. Fishmonger^' Go. — North Hhore Raihvay Go. v. Pum — 
Right of landing and crossing tlie foreshore at low-water for tho purpose of having access 
to laud — (Ibstruction to the right of access, when actionable — Discnssion of Muihorities — 
III. Right to eroct wharves, piers and landing-places — Right to erect public wharves &o. 
not a riparian right — Nature of private wdiarvca <tc. —-Questions to bo cnnsiderotl in 
detonnining the legality or otherwise of such structures, as 7 )rivate wliarvcs, piers or 
lunding-phices — Remedies when such structure is a pnrprosturo or a niiisauco ur both — 
Extent of tho right to build private wharves itc. under American law — Under Anglo-Indian 
law — Right of a riparian proprietor to moor vessels to his wliarf — IV , Right to the uro, 
purity and flow of w’-atcr — Vinniuvs’ doctrine — Exposition of tho nature of the right by 
Chancellor Kent — H}’’ Leach, V. C., in W^’ight v. Tiownrd — Modes of disturbance of tho 
riglit — True nieasuro of tho right — Roasoiiablo user, how dotorminod — (a) Right to the 
uso of water — Distinction botw'ocn ‘ordinary’ and ‘extraordinary’ uses of water — Miner 
y, Gilinour — ‘Ordinary uses,* — ‘Extraordinary uses * — The Sirindon. Waternorhs Co. v. 
Wilts and lierks Canal Naviffation Co. — Limits of ‘ extraoriliimry iisea ’ — Divtu'siou of 
water for irrigation — A’lv/ns v, Merriwenfher — Diversion f>f wati.'i’ for irrigation iinilor 
Anglo-Indian law' — Extent of tlie right — (fe) Right to tho juiritv f)f wattn* — Wliat kinds of 
pollution actionahlc — When jjolliition by dischargt? of sewage &c. becomes actionable — The 
Imlian Easoinouts Act, 8. 7— Wh(!thcr previous pollution miy justification — (r) Right to 
tlie flow of waiter — Robiusoti v. bfu-d Byron — BickMt v. Morris —Kali Kifs/>n Tagore v. Jodoo 
Lai Ma/?icfc— Ovcrlhnving land above or below. 

The law of alluvion, in the branch of it, which relates to the acqui- 
sition of land by rij^ht of accession, dealt with nt length in some of the 
previous lectures, forms a special subdivision of the wider and more 
comprehensive department of law, which is conversant with the ascertain- 
ment, delinitiou and adjustment of Riparian Rights in general. To an 
examination of the foundation of these rights, and an exposition of some 
of the fundamental principles which underlie and govern the remainin 
kinds of fHiem, I shall now invite your attention. 

Definitions of terms.— The term ‘riparian’ is derived from the Latin 
word ‘ ripa which signifies a bank of a river or stream in general, and 
includes the bank of an artificial stream* Hence the expression ‘ riparian 
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land* means land, which is on the bank of, or, to use perhaps a more 
accurate phrase, which abuts on a/streain^ either natural or artificial. A 
* riparian proprietor* is the proprietor of riparian land ; but the phrase, 
‘riparian rights ’ denotes exclusively that group of natural rights^ which 
reside in a riparian pro.prief or, or are incident and inseparably annexed 
to his ownersliip of riparian land, abuttijig on a natural stream only; as 
distinguished from easements or acquired rights (derived by grant, 
covenant, prescription or statute) which a riparian proprietor may have 
in a stream, either natural or artificial.^ 

Littoral riglits are rights (natural or acquired) belonging to the 
owner of land adjoining the foreshore of the sea, or of a tidal 
navigable river. There appears to be no corresponding expression apply- 
ing exclusively to such natural rights as attach to laud adjoining a nou- 
tidal river or stream ; the expression ‘ riparian rights * being large enough 
to embrace all natural rights annexed to lands which border on a river 
through the whole length of its course, both below and above the tide. 

Where riparian rights are generally exercised.—The ordinary forms 
of riparian rights, such as ilie diversion or abstraction of water fj’om a 
stream for tlie purposes of irrigation, manut’aclure, or tlio propulsion 
of machinery, are, in fact, chiefly on account of the unsuitability of 
salt-water for such purposes, exercised generally in those parts of rivers 
that are above the tide ; and even in those cases wliero water is used 
for sucli purposes in the tidal or navigable parts of a river, the supply 
of it is practically so unlimited, that no diminution of the volume of 
water, or the alteration of the flow of the stream, results from the 
ordinary modes of user, such as would ei'eate any occasion for litiga- 
tion among the neighbouring or opposite riparian proprietors. Hence 
controversies relating to riparian rights are usually confined to the non- 
tidal or non-navigablo parts of rivers or streams ; in either of wliich cases, 
as I have pointed out before,’^ the ownership of the soil of the stream 
generally accompanies the owncrsbi]> of the adjacent bank. ^ 

Foundation of riparian rights. — Whether this concomitance is merely 
accidental or whether the ownership of the bank constitutes an essential 
and exclusive basis for the existence of such riparian riglits, formed the 
subject of very le«arncd and elaborate arguments boioro the Judicial 
Committee of the Privy Council in the case of Lord v. The Co}yMissioner8 

» Goddard on Easements (3rd ed.), 71-72; Monalmn’s Method of Law, (Apdx.) sec. 16, 
second para. 

* fSupra^ 92-93 (non-tidal), 113-115 (non-navigablo). 
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for Iho. nhj of Sffdney^'^ on apjioal from Now South VValos, the Supreme 
Com !, of Iht t colony havinjj held tluit {iiucli rights could not exist without 
the owiiershlp of the soil under the wntor. But the Privy Council having 
come to the coiiclush>n, upon a constnictiou of the Crown grant, under 
ivljich the riparian prc^pi’ietor in that ease had obtained liis land, that it 
also passed ilio ownersliip of the adjoining creek (a non-navigablc fresh- 
w'ator streaiM in that ease) ad inediuni lilum aquae, considered it un- 
jiccessary to express any delinitt? opinion on that question. They said : — 
‘‘Their Loialships do not think it necessary to express any opinion 
on Mie tii’st stepin^tliis arguiuent. Tliey desire only tliat it niay not be 
taken for granted tliat they aeeodo to it. It is n, qiu'stion of some nicety, 
and it so constantly happens that the owner of tlie bank is also the owner 
of the lanvl ad Jiiedium flluin, that it is riaTigerous t‘> attribute tc>o .inuch 
iinportance to the language eitlior of judicial d(‘cisions or text books, 
whhdi seem to define the right, whore the foundation of it lias not come 
spocirK'ally in question. 

The questioji, liowevcr, wa.s directly raised in Tjutm v. Fli^hmomfers^ 
Compffnijr I'efore tlio House of Lonls, where Bord Selborne thus expounded 
the iial ure of the fouudaliou of these rights : — 

“ With respect to the ownership of tin.' bod of the river, this cannot 
be the natural foundation of riparian rights properly so called, because 
the word ‘riparian’ is rotative to the baiik, and not the bed, of the 
stream ; ami the conned ion, wheit it exists, of property on the bank with 
property in t.lio bed of Uuj slrearn dept.mds, not upon nature, but on grant 
or pv»\<umpi ion <d‘ law. In sonu^ tida.l navigable rivers (as the 'Severn), 
parts of tlHO)od <d' the tidul stream bedoug to ri2)ariaTi owners; audit 
appeal’s from Mr. AngelTs Ix.iok (often quoted in our Courts) that in 
Pennsylvania, and Ala.bn.ma, slates \vin)so jurisinaidenceis founded generally 
on Engli.sii law, the Avhole prop^udy in beds of large non-tidal navi- 

4 V2 l\ 0 . 0 . 473 . 

* Eyri) Siory, .1., in Ins colrhrarod jn<h>;iuprit Tv^?r v. TF/7/f/>?.9o??., (‘t U. S. R., 

3‘J7) whii.'li (jlo.irly to kIi«>\v iliiil, in liin opinion, tin; ownershij) of tliO sub- 

Holl loj’inoil nil cssonti il comlitioii for ibo oxl.-^l.onoo of ripariiiu ; for lio sriitl : 

“ i^iM(\\;vory proprietor upon o;u‘li b;irik of ii riior i.<i ontitloU to llvo liiml covoroil with 

watnj* ill Ironi. ol liis Vuink, to tin* niiildb^ tlirnad of t in; sirofiui ; or, m.s it is crmnnoiily cxpivssofl, 
tul iiTMlinm lV um iuptin*. In virf ue>^of iiiifi oinnorship ho liua a ridit to Lho uso of tho watyr 
over M ill its natural enrront, without liiiiiinutioii or obstrnotiori.” The italics do hot 
occur in t!ic jmluimnifc. 

® 1 A]»p. Of. KorHi Sh-mr. AaiLiraij Co, v, Pimif 14 App. Caa., G12 ; Attorne^^ 

of I hfi Straits Settivaicni v. Wcinysti^ 13 App. Cas., 192. 
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river.s is in tlie State. The title to the soil eonstitutinif the bed of a 
river does not cany with it any exclusive ri^dit of property in rtie ruiininjj 
water of the stream, wliich can only bo appropriated by severaneo^ and 
which may be lawtully so appropriate! 3" 1)3^ every one havini^ a right of 
access to it. It is, of course, necessary for tlie existence of a. riparian 
riglit that the laud should be in contact witli the How of the stream; but 
lateral contact is as good, iure naturae, as vertical ; and not only the word 
* riparian’ but the best authoriti'‘S, such as Jliner v, (/i/rnttur' and the 
passage v/lu(jh oiie of your Ijordsliips has read from liOi d WensloyJalo's 
judgment in Chaaemorc v. Ridutr^hS^ state the do(j|rino in terms vvliich 
points <0 lateral contact rather than vertical. It is true that tlio brnik of 
a tidal river, of wliich the foreshon? is left baiai at low-waler, is not always 
ill contact with the How of tlie stream, but it is in. such contact for a 
great part of every day in the ordinary and ia>galai* course of nature* 
wbicli is an amply siiilMu'ent: foundation for a natural riparian right." 

Lord Oaiiais, .fj. obstu've.d iu tine same casti ; — I cannot admit 
tliat the right of a riparian o.vm'V to the use of the stream depends on 
the ownership of the soil oi' the stream." 

If then tlie latei'al contact of laud wdlh the How of tlio stream (wlio- 
ther such contact be const;uiiMn.Mnlermittent —constaiit in Mio ease of 
uon-tidal rivers and slreanis, and inttrrmii (cut in the ease of tiilal vivcrH) « 
is tlie true fonudai.ioii of the natural ripaviaai rights, it follows as ti neces- 
sary consequence tini.t the riglits of a. ri[ra.ria.n projuietor in a tidal inivi- 
gable river must b(^ preidstdy the same as those of a riparian proprietor 
in a noM-tidal strea.m, thougii 01 coursv^ in Die former case such riglits arc 
subordinate to, and are controlled by, tin* public riglit of navigation. 
Ill the same case Lord Selborim, after citing some authorities, said : — 

Upon principh^ as well as upon iliui-e authorities, 1 am of; oj)inion 
tliat private riparian riglits iMay% a.n<.l <lo, e.xi.st in a ti«lad navigaldo river." 

The riglits of a riparian projua^dor, S') fa.r as they relate to any natural 
stream, exist iure naturae, because his hand has, by nature tlie advaariaige 
of being washed by the stream ; and if the facts of nature constitute 
the fouiidatimi of the riglit, I am uuahio to si-e wiiy the law sirould not 
recognise and follow the course of nature in eveiy* prrt of tJie same 
stream. Water whicli is more or loss salt by reason of the How of 
the tides may still be useful for many domostic and otheiv purposes, 

» 12 Moo. V. c. C. 131. , 

* 7 il. L. C. aia ; 2'j L. J, iiiv. SI 5 5 Jur. N'. S. BT3. 
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though there are no doubt some purposes which fresh water only will 
seiTe.” ' ^ 

The reasoning underlying these observations, though they do not 
relate directly to the case of nou-tidal rivers, equally supports the position 
that the riparian rights must be exactly the same, whether the land borders 
on a navigable river or on a non-navigable stream, subject of course in the 
former case to the qualification already stated, namely, that the public 
right of navigation must not be obstructed or interfered with. 

Effect of the division of riparian land on riparian rights- — A fur- 
ther corollary dedocible from such a basis of riparian rights is that, 
if a riparian proprietor carves distinct parcels out of his ripaiaan 
estate, however numerous such parcels may bo, yet so that each 
one of them abuts on the stream, and grants them to different individuals, 
the graiitee of each one of those parcels will become a riparian proprietor 
and be clothed, eo instanter, with all the natural riparian rights.^ “ If ’* 
says Shaw, C. J., “ tho owner of a largo tract, through which a water- 
course passes, should sell parcels above and below his own land retained, 
each grantee would take his parcel with a full right, without special words, 
to tlie use of the water flowing on his own land, as parcel, and subject to 
the right of all other riparian proprietors to have the water flow to and 
from such parcel. There is no occasion, therefore, for the grantor, in 
such case to convey the right of water to tho grantee, or reserve the right 
of water to himself, in express words, because, being inseparable from tho 
land, and parcel of tlie estate, such right passes with that which is con- 
voyed and rcui-ains with that which is I'otained.”* 

But, if on the other liand, he grants his l iparian estate to another, 
reserving to himself a belt or strip of land stretching along the whole 
length of the river frontage, the gi’aiitee does not become entitled to any 
of tho riparian rights, but the grantor still continues to have all such 
rights in himself.® 

Characteristics of riparian rights.— These rights are natural rights 
inherent in the riparian soil, whetlicr tiie owner of such soil exercises them 
or.uq^,,and he may begin to exercise them whenever he will.* Use does 


‘ GoddjMi'd on ‘Karomonts (3rd ed.), 353. 

8 Carlf^,y. Daninluy 8 Mot., (166) ‘ISO, cited in Aiigoll on Watoroonrses (7tli cd.) § 92, and 
Oonld on AVatcre, § 201. 

^ Goddard on Kascnionts (3rd cd ), ; ,^toclcport Watei'ivorlts Co, v. Fotter, 3 H. & 0. 300. 

* Sampson v, Uoddinott, 1 C. 13. (N, S.) 690, 
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not create them nor does disuse destroy or suspend them. Unity of 
possession or ownership of the alands above or below on* the same 
sti'eam does not extinguish or destroy them.* • 

Enumeration oi riparian rights. —The ordinary species of riparian 
rights are the following : — 

1. Right to accretions by alluvion. 

2. Right of access to the river. 

3. Right to erect wharves, piers, landing or bathing-places, or 
other similar structures. 

4. Right to the use, purity and flow of water. • 

5. Right to erect defences against the encroachments or the flood 
of the river. 

Reasons for excluding rights of fishery and ferry from this enu- 
meration. — It is needless to point out that neither the right of fishery 
nor that of ferry comes under the denomination of riparian rights. 
For, in those rivers, whei’e the ownership of the bed is vested in the 
sovereign, the right of fishery belongs to every member of the public, 
whether he be a riparian proprietor or not ; and in those rivers where 
the owncx’ship of the bed resides in the riparian proprietors, the right 
arises, as I shall explain hereafter,* by virtue of the ownership of the 
subjacent soil, and not of the adjacent bank. 

The right of ferry also, is not a ripai’ian right, because although 
evei’y riparian owner may ply a feiTy for the use of himself, his family 
and his servants, he cannot set up one for the use of the public, and levy 
tolls frofn them (which, in truth, is the essence of the right) without pre- 
scription, charter or grant from the sovereign.® 

I. Right to accretions by alluvion. 

This right arises ex iure uatui-ae, wherever land abuts on a river, 
whether the bed of the river be the property of the liparian owners as in 
the case of private livers, or the pi’operty of the Crown as in the case of 
public livei'S. It is clear, therefore, that this right is incident to the 
ownership of land on the bank, and does not depend for its accrual 

* Siinj V. Pi<jofj R. IGO; Wood v. Wandf 7iB; 18 L. J. Kx. 

V. Jorda 7 i, 2 Met., 23U ; and tlio cases cited in note 4 te § 112 of Angoil *bu VVutorcourBOS, (7tli 

ed.). ^ • # 

• Led. XT II, infra, • 

5 Halo do lure Maris, p. 1. c. 2 j Ilargravo’s Law Tracts, 8, 7 ; Morris* Hi.st. of the 
Foreshore, 372 ; 2 Black. Comm. 37 j 2 Inst. 220i5 Trotter v. Harris, 2 Y, & J., 285 j B, v. 
Marsden, 3 Burr., 1812. 
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on the ownership of the adjoining soil under the water. Whatever room 
there inigl»t possibly be for any divergence of opinion as regards the 
riparian riglit to the flow of water in a natural stream, as to which, how- 
ever, I shall have occasion to say in the next lecture, there can be none 
whatever as regards tliis right, that it cannot be so disannexed from riparian 
land as to prevent its passing with such land in favour of a purchaser ; 
although, no doubt, in tlie case of leases and mortgages, which are not 
absolute transfers of the proprietary interest, such right may be reserved 
in the lessor or mortgagor by express contract between the parties. 

II. Right of access to the river.— Nature of the right. 

Every riparian proprietor has a right of access to the river from his 
land, for every kind of use of which it may be susceptible, just as every 
owner of land abutting on n public highway has a right of access from his 
land to the highway. Whether this right of access is a private right, 
belonging to the owner of riparian land or merely a part of the right of 
navigation which he enjoys in eonunon with the I'est of the members of 
the public, has boon the sub ject of much debate and diversity of opinion. 
But it may now be taken as fully established that it is a private riglit, 
for the infringement whereof an action Avill lie j and this not because 
the ripai'iaii owner has been injai*ed as to the public right and has 
sustained particular damage, but because his private right has been inter- 
fered with. 

Reasons for the existence of the right. — Deprivation of the frontage 
of roadside or riparian properties by the placing of obstructions betvveon 
the highway (over laud or water) and such properties amount to the inflic- 
tion of a serious loss on the owner, not merely because he is thereby 
incommoded, but also beijause such obstructions have the undoubted 
effect of permanently deteriorating the value of his property, in the 
majority of instances, to a very considerable degree. This consideration 
alone, it is conceived, is amply sufRcient to demonstrate the existence 
of a private right of access in the riparian owner, distinct and separate 
from his right to use the highway as one of the members of the public. 

. ])iscU3sion of authorities. — The question arose in Rose v. Groves,' where 
a riparian owner having a , public house on the Thames complained that 
his access, .to the river and the access of his customers to his house was 
obstructed by timbers and spars placed in the river by the defendants, 
which drifted at high-water up to and along his land ; and it was there 

‘ 3 Man. & Gr. 630. 
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held that the ohstrnction was an infrinjGfenient of a private right. The 
point arose again in Attomey-Genural v. The Conservator of the ThameSy^ 
where Lord Ilatherley (then Vice-Olianeellor) (j^stinctly recognised the 
right of access as *a private right, although the action was dismissed by 
him on the ground that the obstruction complained of by the wharfinger 
Wiis not a direct interference with the access to his Avharf ; but was, if 
any obstruction at all, an obstruction to the general navigation of the 
river. “ Independently of the authorities,” said his Lordship, “ it appears 
to me quite clear, that the right of a man to stop from Ins own land on 
to a highway is something quite dilferont from the pi^blic right of using 
the highway. The public have no right to step on to the land of a pri- 
vate proprietor adjoining the road. And though it is easy to suggest 
metaphysical difficulties when an attempt is made to define (lie private, 
as distinguished from the public right, or to explain how the one could 
be infringed without at the same time interfering with the other, this 
does not alter the cliaractcr of the right.” 

Lyon V. Fishmongers* Co. — But the leading case upon this point 
is Lyon v. Fuhmnnyers^ Co} The plaintiff in that case had a wharf 
on the river Thames, the sent!) side abutting on tlie main channel of the 
river, and the west side on a tidal crock, The plaintiff had access 
to the water for the purpose of loading and unloading goods on both the 
south and the west, and was accustomed to use both. In 1857 the 
Thames Conservancy Act enabled the (conservators of the Themes, to 
grant to owners and occupiers of land fronting the Thames, a right to 
make quays, embankments, &c., in front of their land on payment of 
a fair consideration. The defendants who owned a wharf at the end 
of this creek, obtained in 1872 tlie sanction of tlie (Conservators, to 
make an embankinent in front of their wliarf for the purpose of bring- 
ing their wliarf up to the main channel of the river, wliich would have 
tlie effect of wholly displacing the water from the creek and of de- 
priving the plaintiffs alt(»gethor of their access to the river from tliG 
west side of their wharf. The Act contained a saving of the rights 

8 1 ir. & Ar. 1. 

* 1 App. Cna., 002; ’North Shora Railwaif Go. y. Pio?/-, 11 A])p. Cas., *»i2 ; AlLnrnet/’Gimp.ral 
of the, Straifi^ SetUemmfs v. 13 App. Cu.s., 193. Of.Jir.ch tt y, MUfuund Uai^wny Oo., L. 

K. 3 0. P. 82; Mtdropolitan Board of Workn y. AVOnrthy^ L. R. 7 H. b. 213 ; BdL yf Corporation 
of QuebeCf 5 App. Ca«., 8-1; Brown v. Qwjyy 2 Moo. P. C. 0. (N. »S.) .341, S««3 Fritz y. Ilobfionj 
14 Ch. D. 542; Caledonian Raihoay Oo. v. WaltteFs TrasteeSf 7 App. Caa., 259 (as to rlghl 
of access to and from a highway over land). 
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of owners of lands on the banks of the river. The plaintiff filed a 
bill to restrain the defendants from^ proceeding with the execution of 
those works and thereby, obstructing his right of access. The contention 
on behalf of the defendants was two-fold : first: — That a riparian pro- 
prietor on the bank of a tidal navigable river lias no rights similar to 
those wliich belong to a riparian proprietor on the bank of a natural stream 
above the flow of the tide ; secondly; That a riparian proprietor, whose 
frontage and means of access to such a tidal river is cut off by an encroach- 
ment from the adjoining land on the stream, suffers no loss or abridgment 
of any private right belonging to him as such riparian proprietor, but 
is only damnified in common with the rest of the public. Malins, V. C. 
gi'antod the injunction prayed for, holding that the plaintiff had a pri- 
vate riglit of access wliich would be interfered with by the proposed 
works. The Lord Justices, however, overruled his decision, but on appeal 
by the plaintiff to the House of Lords, it reversed the decision of the 
Lords Justices and upheld that of the Vice-Chancellor. 

I have already road to you the observations of Lord Selborne with 
regard to the first contention, in which his Lordship shows very clearly that 
there can be no reasonable ground for the distinction which was sought 
to be drawn between tidal and non-tidal rivers as regards the nature of 
ripai’iau rights. As regards the second contention, Lord Cairns, L. 0., 
said : — The Lords Justices held that it must be taken to be established, 
and it was not disputed at your Lordships’ bar, that the appellant had 
in respect of the west side of Lyon’s wharf, at the time when the Con- 
servancy Act passed, the ordinary rights of the owner of a wharf on the 
banks of a navigable river. The question is, what are those rights, and 
are they preserved intact by the 179bh section?” 

“ Unquestionably the owner of a wharf on the river bank has, like 
every other subject of the realm, the riglit of navigating the river as one 
of the public. This, however, is not a right coming to him qua owner or 
occupier of any lands on the bank, nor is it a right which, per se, he 
enjoys in a manner different from any other member of the public. But 
when this right of navigation is connected with an exclusive access to 
and from a particular wharf, it assumes a very different character. It 
ceases to be a right held in common with the rest of the public, for other 
members of the public have no access to or from the river at the particu- 
lar place ; and it becomes a form of enjoyment of tlie Land, and of tho 
river in connection with the land, the disturbance of which may be vindi- 
cated in damages by an action, or restrained by an injunction.” 
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North Shore Railway Oo. v. Pion.— The law declared in the foregoing 
case was expressly followed by the^Privy Council in North 8h&re Railway 
Co* V. Pion and other on appeal from the Supreme Court of Lower 
Canada. The plain^iifs, respondents, were owners of land abutting on 
a tidal navigable river. Upon that laud stood a manufactory for leather 
dressing and dyeing, and, on the river frontage of it a quay, used 
by them for the landing of wood and coal, and for washing of hides* 
The appellants constructed a railway upon the foreshore of the river 
by means of an embankment extending along the entire length of the 
frontage of the respondents’ land, thereby cutting oft all access to the 
water from such land, except at two openings (one left in the embank- 
ment opposite tliat land, and the other just outside its boundary), 
through which the river was accessible at certain high tides. It was 
contended on behalf of the appellants that, whatever the law might be in 
England with regard to the right of a riparijin proprietor on the banks 
of a tidal navigable river to have access to the water from his land, 
no such riglit existed under the old French law, which prevailed in 
Lower Canada, But tlie Privy Council htdd that the law expressed in 
Lyon v. Fishmongers^ Co,^ was not based upon English authorities alone, 
but on grounds of reason and principle, and was tlierefore applicable to 
every country in which the same genei’al law of riparian rights prevailed, 
unless excluded by some positive rule or binding authority of the lex loci. 
Right of landing and crossing the foreshore at low water for having 
access to land. — As an incident necessarily involved in this right of 
access to’ and from water, is the right which every riparian proprietor 
has of landins: and crossing the foreshore at low-water for that 
purpose, even when such foreshore is private property. It has been 
argued that if navigation bo, as it really is, tlie principal purpose 
for which this right of access is accorded to a riparian proprietor by 
law, then as the public right of navigation exists at all times arid 
states of the tide,® and is paramount to all private rights of property 
in the bed of the river or in the foreshore, which too is a part of the bed,^* 
it follows that the right of the Crown, or of its grantee, to^th^iguiiifi- 
shore must be subservient to this right of access- l>ut it is appre- 
hended that it is unnecessary to have recourse to this ieasoniijg as the 

* W App, Cas. 612. * 1 App. Gas. 662. 

* Mayor of Colchestor t. Brooko, 7 Q. B. 339; 1® L. J. Q. B. 69. 

* Cf. Oann ▼. JPreo i'itihert of Whitstaile, 11 H. L. C. 192. 
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conclusion wliicli these premises legitimately waiTant woukl restrict this 
right of Ao-ssitig the foreshore at ebl^tide to those cases alone where the 
cxerci.so of it is ncccsaary for navigation only and not for other pur- 
Ijoses, Be ibis, however, as it may, thi,s right to land and cross the fore- 
shore at loAV-water even when it is private property, may now he rested upon 
the decision of the Privy Council in AUoruey-Gen&i'al of tin; Straits Settle- 
ment V. TF(;ia_j/s.s,^ where compensation was awarded to a riparian (or 
rather littoral) 2)ropi'ietor for the obstruction of his right of access to the 
sea caused by a grantee of the foreshore from the Crown, in the execu- 
tion of certain reclamation and oth(* ** r works thereujion. Thei’e is no 
distinction in law between the foreshore of the sea and the foreshore 
of a tidal navigable river, and private proprietary right therein is just as 
much subject to the right of the adjoining littoral owner in the one case 
as it is in the other. 

Obstruction to the right of access, when actionable.— Having thus 
established the ijositioix that every riparian or littoral pro|jrietor (whe- 
ther upon a tidal or navigable or upon a non-navigable rivei’) i)os- 
sesses a right of access to and from the river, as an incident inseparably 
annexed to his land, the next thing we have to enquire is, what obstruc- 
tion will amount to an iuterforenco with this right, so as to become 
actionable, or to he a proper ground for an injunction. This indeed is so 
eminently a question of fact, and the circumstances of each caise may, he 
so divtrse, that it is almost impossible to lay down conq^roliensive rules ou 
the subject ; nor are the authorities relating to this matter so clear and 
consistent as to enable us to deduce geneial in-inciides from them. One 
propo.sition, however, is quite clear that if the direct and immediate 
access of til 0 riparian (or littoral) projirietov to and from the waterway 
is intert'ered with, (as in Lyon v. Fishmoniiers’ Co.,* Attorney-General 
of the Straits Settlement v. IKcjwi/.'f.s-,® and Worth Shore Jtoilieay Co. v. 
Lion*) by the erootiim of an obstruction directly between t he waterway 
and the riparian frontage, such obstruction will give a right of action. 

Discussion of authorities. -Tins proposition, however, has received 
son... extension, and there are cases (though they do not all hear upon 
the question of* unauthorized interference with the riparian right of 

* 13 ijrpi). Ctis., 192. Cf. North &horo liaLlwaff Oo. y. Fion^ 14App. Cas. (Jlil ; Manhfdl y. 
VllcfiwtUcr Co.j L. U. 7 Q. 1». This rij^ht iia.^ bcttii ivcoj'iiizod in Aiiicrica by a groat 

nunibor of cases, they are collected in ntdiS 1 on ]k 732 of Aiigell ou Wa tereoiirscs (7th ed.) 

** 1 App. Cuy. 00 J. ® 13 App. Cas. i'jJ. * 11 App. Uas. 012. 
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access to ivator) in which obstructions not erected inuncdialely ex ad- 
verso of the riparian propei'ty hav# been also declared to l>e •actionable. 
In Beckett v. Midland Hail way Co./ the defendiujts, a railwaj' company, 
erected an embanknicut on a portion of the public road, oppo*site tlie 
plaintiff’s house, thereby narrowing the road from fifty to thirty-three 
feet. The effect of this, as proved in evidence, was to nuiterially 
diminish the value of the house for selling or letting, and to obstruct tlie 
access of light and air to it. The Court of Common Pleas held that 
this was siicli a pernninoiit injury to tlje o>state of the phuntiff iii the 
house as would entitle liini to an action for daigages, if Iho works 
executed by tbe railway company bad been done without statutory 
sanction, and tlnvt it therefore g;ivo him a right to eomp(msa(ion under 
the Lands Clauses Coiisolidatiou Act, and Railway Cliiusos Consolidation 
Act, ISIS. 

Somewhat analogous to this is the case of the Metnypolilan Board 
of Works M^Carthy^^ in ^\hlch the facts were, that the plaintiff, re- 
spondent, was the lessee or occupier of a house in close proxinuly to a 
drawdock wbicli opened into the Thames. He was not strictly a riparian 
proprietor, because a public road tweuty-feet wide, intervened between 
Lis premises and the dock ; still the premises being in close proximity 
to the latter, liis use of it for the purposes of liis business was very • 
cojistant. Tliis dock was wholly stopped up, and destroyed by an em- 
bankment constructed by tbe defendants, appellants ; in eonsequonce of 
wliicb, plaintiff's access to and from the Thames was obstmctcMl, and the 
value of tlie liouse became permanently diminislied in value. The House 
of Lords lielJ tliat the plaintiff was entitled to coinponsation. 

Similarly, in Caledonian Ruihmy Co, v. Walker^s Trnxtf’es^"> tbe re- 
spondents, trustees, were possessed of business premises situated at a 
distance of ninety yards from a main thoroughfare on the east, but 
connected ilierowith by moans of two parallel approaches, one from the 
north and the other from the south side of the premises. The appel- 
lant, railway company, by means of operations, which they carried on 
on tbe main thoroughfare, entirely cut off tbe access to it firun 
of the premises, and substituted for it a deviated road o/cr a bridge vvitli 
steep gradients, and diverted the other access, thus making it less c^mvemient 
to the respondents. It was proved in evidence that these obi^trucLious 


» L. 11. 3 c. r. 82. 

• 7 A pp. Cap , 250. 


.* L. n. 7 u. L. 213. 
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caused substantial damage by depreciating the value of the premises. 
The Houso of Lords, upon these facts, held that the respondents^ right 
of access to the main thorouglifare was proximate, and not remote or 
indefinite, and that, such right having been obstructed, they were entitled 
to recover compensation. 

On the otlier hand, in Bell v. Corporation of Quebec} before the Privy 
Council, on appeal from the Supreme Court of Lower Canada, the ob- 
struction was held not to amount to an interference with the right of 
access to a navigable river. There, a bridge having been constructed by 
the Corporation of Quebec across a tidal navigable river at a little dis- 
tance below the farm of the plaintiff, situated on the bank of the 
same river, the plaintiff brought an action for damages, and for the 
demolition of the bridge on the ground that the bridge obstructed the 
navigation of the river, and tliereby caused damage to him as the owner 
of riparian land. But he failed to prove that the farm had been depre- 
ciated in value by reason of the bridge coinplaiiuMl of, or that he had 
sustained damage from actual interruption of traffic. The Privy Council 
held that the plaintiff’s right of access to tlie farm had not been inter- 
fered with, and that supposing that the bridge had caused some obstruc- 
tion to navigation, the action was not maintainable as there was no proof 
of actual and particular damage. 

III. Right to erect wharves, piers, landing-places or other similar 
structures — Right to erect wharves, piers &c. not a riparian right. — 

Wharves, j/iers and landing-places may be either public or private.* 
Public wharves, &c., are those to which the public have aright to resort 
to moor their vessels, to load and unload their goods, and to receive 
and discharge passeiigors, on payment of a reasonable toll.® In Eng- 
land, tliey cannot be erected by private individuals witliont an Act 
of Parliament, or a grant or license from the Crown, ^ and in America, 

* 6 App. Chs. Si. Cf. The Mayor of Montreal v. Dnirmnondf 1 App. Cas., S34. 

’ ^ iJalo do Portibns Aliu is, c. ft j Ihui^rave’a Law Tracts, 77; Ditlion v. Stromj, 1 Black, 
1—32 ; Baltiinore Wharf Case, 3 Bland CU. 11., 383, both cited in Houck uu J<avigablo Eivers, § § 
2S0 -281; CJould on Writ.cr.s, § 119. 

J Jt Jiaa boon hold that ovon roasonablo tolls ostinot bo charged at pnblio wharves, 
unless there ho conBiderntion to support the claim, and an obligation is irnposod by the 
grant or by f*,lio statute crejitiiig such wharves to keep thorn in repair. Foreman v. Free Fishery 
of Whii. L. R.. 4 Jf. L., 200; Houck on Navigable Rivers, § 280; Gould on Waters, § 120. 

* Halo do rortilms Maris, c. 6 ; Hargravo’s Law Tracts, 77 ; 2 Stophon^s Blackstone 

(7th Ed.) 41.9; Chitby on Prerogative, 19*^; Foreman v. Free Fishers of L. R., 4 

H. L., 266 ; Coulaon & Forbes* Law of Waters, 43, 50. 
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without the sanction of the state (conferred by an act of the legislature) 
nor can any tolls be demanded ini*espect of them from thepitblic without 
a statute or grant, licence or sanction.® The night of a subject to con- 
struct public wharves, &c., being, therefore, in the nature of a franchise, 
dependent for its origin on the pleasure of the Crown or the assent of the 
sovereign authority, and not incident to the ownership of riptman land, 
cannot be regarded as a riparian right. A discussion as to the nature 
and incidents of public wharves, &c., therefore falls outside the scope of 
this lecture. 

Nature of private wharves &c. — We are concerned now only with 
what are called private wharves, piers and landing-places.. These may 
be erected (either within or without the limits of a public port)* by 
a riparian proprietor, either for his own use or for the use of others, 
and for the landing, and storage, if necessary, of all kinds of goods,® 
except those that are chargeable with any duty.® Where the use of 
such private wharves, &c., is thrown open to others, the owner has a 
right ‘ to make particular agreements with every oue that comes there 
by his consent to land his goods but he Ijas no I’ight to tako a general 
toll, for this can only be done by virtue of an Act of Parliament, an*" 
express grant from the Crown, or immemorial proscription, presupposing 
such a grant.'’' 

Questions to be considered in determining the legality of such struc- 
tures as private wharves, Ssc. — Every riparian proiirietor unquestionably 
lias a riglit to build any structure that he chooses on his own land, so 
long as he does not exceed the bounds of his property, or interfere 
with the rights of the adjoining ripa,rian proprietors, or with the 


^ Hnnok on Navigable Rivers, §§ 282 — 283 ; Gonkl on Waters, § J20. 

8 Chitty on Prerogiitivo, 195; Wooliycli on AViitora (2ii(l od.), 303 —301; Houck on 
Navigable Rivers, § 280 ; OonUi on Waters, § 120. 

• Halo do Portibns Maris, c. 0; llargi'avo’a Law Tracts, 77 ; Houck on Navigable IJivers, 
§ 281. 

• Halo (le Portibiis Man’s, c. 0; Hargravo’s Law Tracts, 77 ; lionck on Navigable Rivora, 
§§ 280—281. It has boon liold in America that if a vo.ssol is wrongfully moored to a privato 
wharf, and the owner of the wharf sets it adrift, ho inoiirH no liability, in (!l)nft3(jiionco of 
his act, tlio ves.sel is sfraudod and lost. Dutton v. 8tron>jy 1 Black, 32 j cited in Houck on 
Navigable Rivers, § 280. 

» Ibid, 

• Ibid, 

7 Hale de Portibns Maris, c. G ; Hargrave’s fjaw Tracts, 77 ; Chitty on Prerogative, 195 1 
Houck on Navigable Rivers, § 286 ; Gould on Waters, § 120. 
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public right of navigation. But the purposes for which a wharf, pier, 
or landingjplace is generally built, rreqiiire that it shall extend into 
the water to a navigable depth; and when that is done, two ques- 
tions arise in deternnuing the legality of the structure. First : — 
Wliether or not it is an encroiicjiment on the public domain, or the 
propert}' of the Crown ; secondly : — Whether or not it is a public 
nuisance, as interfering with the public rights of navigation and fishery. 

The solution of the first question manifestly depends upon the nature 
of the ownershij) of the soil of the bed of a rivei', and the situation of the 
boundary line whicl) separates the bed from the bank. This, as I have 
already explained at some length in some of the previous lectures,^ varies 
under different systems of law, according as the river is tidal and navi- 
gable, or simply navigable or uon-uavigable. For our present pui’poso, it 
is sufficient to assume the genei‘ii.1 coiudusioii there arrived at, name- 
ly, that the ownership of the bed of a river niuy be eithei’ in the Crown 
or in the ripariiui pioprictors, according to the clmracter of tluj i-ivor 
in each individual case. If these structures extend into the water in 
those rivers or parts of rivei's whore the ownership of the bed is in the 
riparian proprietors, they are certainly not encroachments, but they 
may (though not necessarily) constitute a public nuisance, if such rivers 
or parts of rivers are open to the public for navigation.* But, if such 
structures extend into the water in those rivers or ptirts of rivers where 
the ownership of the bed is in the Crown, they are doubtless encroach- 
ments on the public domain, and they may at tlie same time, though not 
ipso facto, constitute a public nuisance. 

According to English law, a riparian proprietor, in the absence of 
a gi’ant from the Crown or of pi-eseription, has no right to extend 
wharves, piers or landing-places beyond the ordinary high-water mark 
of tidal navigable rivers.® “ Indeed,” says Lord Hale, “ wbore the soil is 
the king’s, the building below the high-water mark is a purpresture, an 
encroachment and intrusion upon the king’s soil, Avhitdi he may either 
demolish or seize, or arrent at his pleasure ; but is not ipso facto a com- 
moi. "’lisaiice, unless it be a damage to the port and navigation.”* 

• liccts. Ill <1 IV. * Or r Htviiiij V. Ciihiuhntm, 2 App. Cas., 839. 

■ Halo ilV rortibus .Maris, p. <2, c. 7 j Hargrave’s Law Tracts, 85 ; 2 Co. Inst., 38, 272 ; 
AtlorveiJ-Oeric'ral v. Rii:hard>i, 2 Aiastr., C03 ; AUonietj-General v. Johumn, 2 Wils., 101; 
Attorncy-Qeneral v. Terry, L, 11., 9 Cli., -ISS ; Atlvniey-Oeiieral v. Karl of KousituU, L. K., 7 Eq., 
•877. 

♦ Halo etc TortibuH Maris, p. 2, c. 7 ; nargrav;>’b Law Tracts, 85. 
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Remedies when such structure is a purpresture or nuisance or both. 

— All encroacliinenfc upon the pAiblic doinaiii is, in the phraseology of 
English law, called a purpresture, and the roniedj-^for the Crown used to be 
either by an information of intrusion at the Common law, or by a-n in- 
formation at the suit of the Attorney-General in equity, and now it is by 
an action simply in the nature of these old informations. In the case of 
a judgment upon an information of intrusion, the erection complained 
of, whether it be a iniisanco or not, is abated. But, upon a decree in 
equity, if it appear to be a more pui-presture, witliout being at the same 
time a nuisance, the Court may direct an enquiry to^be made, whether it 
is most beneficial to the Crown to abate tlie puvprestiu*e, or to suffer the 
erection to remain and have the produce and rents arising from it account- 
ed for as part of the royal revenue. But, if the purpresture be also a 
public nuisance, this cannot be done; for, according ho the Oominon law, 
the Crown cannot sanction a 2>nblic niiisajice,^ thougli, an Act of Parlia- 
ment might clearly render it lawful.^ 

In England, the land between high and low-water mark often belongs 
to private individuals, under si)ecial grants from the Crown. TTenco 
the qu(Js(.ion whotlier a wdiarf or a jner is an encroachment or not, seldom**' 
occurs there in practice.^ 

Extent of the right to build private wharves &c. under the AmericaiT' 
law. — In most of the states in America (oxcej)! New A'^ork) the strict rule, 
that every encroacliment is a iiuiqiresture and therefore abatable, as sucli, 
does not prcjvail, and riparian proprietors are allowed to enjoy the rights 
and privil(3ges in the soil beyond the lino of their respective boundary, 
so far as may be consistent with, and so much as remains after, the full 
enjoyment of the paramount rights of the public. But, if a structure 
amounts to a public nuisance, the law is the same in both countries.^ 

The laud botAveon high and low-Avater maik has in America been 
given to, or adjudged to bo in, the riparian proprietors, in some states. 

' <k-. PorLibns Marin, p. 2, «?. 7^ lljircnivo*^ Law Triu-f.s, 85; 2 Co. fns,t,, ?»8, 2/2; Co. 

LiiC, 2771); 2 »Siory’H ,lnr,, S 1)22; Uoiick on NaviofaLlo JO'vor-^, ; (iMulti on W.'iters<, § 
21 ; Kdoii OM Jiijiinctiony, 222, 22iJ ; 2 Jlanifll, Cli. Tr. ( kli Etl.), MSI : M n n t ?>i) •Stdimtla rios, 
{3r(l Kd ), 30. 

“ 800 S tV 9 Viet., f.. 20, .as to niilway eompauioH e.jy vyiti^i- tiioir lines iiavir^nblo 

riverg, and diveiiiiig courso of private rivors. Hco also 20 & 27 Viet., c. 92, ss. JG — 19. 

® Houck oil Nfivli^.'iblo Rivers, § 307. 

^ liouck oil NavigabJc lUvers, §§ 279 — 308 j* Could 011 Wator.s, §§ IGS — 178, and the eases 
cited therein. 
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Thus, in Massachusetts, by ordinance of 1641 the owner of the adjoin- 
ing land holds down to low-water marj?, and it has been held under 
that ordinance that this low-water mark is not the line of ordinary low 
tide, but that of the lowest ebb to which it is often necessary to extend 
wharves, in order that they may be enjoyed to the best advantage.^ In 
some other states (e. g., Connecticut, New Jersey, Khode Island, Califor- 
nia, Florida, and Virginia, but not New York) even where the foreshore 
is not vested in the riparian proprietors, they are allowed to project their 
wharves with or without license from the state, beyond the high-water 
mark, if they do not interfere with the public rights of navigation, and 
the riparian proprietors conform to such regulations as the legislature 
may impose. 

Biparian proprietors upon navigable rivei’s above the tide, even in 
those states where the bed of such rivers is the property of the state, 
possess the right to construct in the shoal water in front of their land, 
wharves, piers and landing-places, if they are built so as not to obstruct 
navigation. The exercise of this right, however, may be regulated or 
prohibited by the state.* 

' Under An glo-Indian law. — In India, apart from special and local 
Acts having reference to particular ports or harbours,** the only general 
-provision of law which throws any light upon the question we are 
now discussing, is the first part of section 6 of liegulation XI of 182S, 
which enacts that: — “Nothing in this Eegnlation shall he constrned 
to justify any encroachments by individuals on the beds or channels of 
navigable rivers, &c.” Tlie language of this section, wliich is some- 
what peculiar, would seem to limit the rights of riparian proprietors, as 
regards encroachments on the beds of navigable rivers, to the same extent 
as that to which it is limited by English law, and to equally forbid 
riparian proprietors from overstepping the strict boundary line of their 


* Gould on Waters, § 168. 

If a wharf projects into navigahlo waters, so as to amount to an encroachmont on the soil 
of the state, the wharf -owner is not entitled to recover compensHtion frum any ono, who 
mereYy\V5t*Athtfct port of tho wharf which is situated on such soil. Gould on Waters, § 120, 
and cases cited in note 2 on p. 217. 

* Gould o*j Waters, 5 

* Sco ss. G3 — 85 of 4vct III of 1890 (B 0.), Calcutta Ports Act. Section 83 renders it un- 
lawful for any person, save tho Port Commissioners, to make, erect or fix below high- water 
mark within tho port of Calcutta, any wharf, quay, stage, jetty, pier, oreotion or mooring, 
unless the assent of the Local Government shall have been first obtained. 
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property when tlioy buikl wharves, piers or landing-places on the banks 
of navigable rivers. The constiuiotion of bathing-ghats dh the banks 
of navigable rivers seeu:s also to fall within thfj ambit of this prohi- 
bition. The iiinunferablo landing-places and bathing-gliats tha,t dot the 
banks of navigable rivers in India, many of which are in reality en- 
croachments on the public domain, — constructed mostly by pious Hindus 
tinder the influence of tlioir religion, which characterises such acts as 
highly meritorious, — is attributable ratlier to non-interference or for- 
bearance on the part of Government, (dictated probably by a policy 
of religious toleration), than to the want of any# power on its part 
to abate such oncroacIniKmis. These lundiiig-places or bathing-ghats 
are geiierally built on the banks of rivers where the channel is very 
broad, and being irntdo either for the benefit of navigation or for 
other public use, are readily acquiesced in by Government. 

Right of a riparian proprietor to moor vessels to his wharf.™ 
A riparian jiroprietor has a right to moor a vessel of ordinary size 
alongside his whnrf fur the purposes of loading and unloading at reason- 
able times and fora reasonable time, even though such vessel may overhtp 
the whai’f or dock of an adjoining proprietor, provided the free and 
nec(?ssary access to tlio latter wharf, or the free entranije to, or exit from, 
the dock is not thereby <jbstructed.^ He may even construct and moor^ 
to his bank a floating wharf and l)oathoase, provided it does not in any 
miy obstruct the navigation of the river.® So long as a riparian pro- 
prietor does not fill up the water spaces in front of liis land, or build out 
a wharf or pier, an adjoining riparian proprietor who lias already built 
a wharf may also have access to the sides of liis wharf; but as every 
riparian ])roprielor has equal right to make improvements on his own 
estate and also in front of it, he may build out a wliarf at pleasure, even 
though the effect of it may be to prevent vessels from apj^roacliing the 
side of the wharf of his neighbour.® * 

IV. Right to the use, purity and flow of water.™ Tliis too, since the 
exposition of the law in Lyon v. Fishmonyerts^ Go.* must be regarded as 
a riparian right, dependent for its accrual on Ike (►wnorship of«Li*»i/'Iialtk, 
and not of the bed, of a river or stream, tliough the la nguage of some 

* Oriijinal Hartlepool Colliery Co. v. Gibb, 5 Ch. U. 713. 

8 Booth V. liatta, lu App. Ciis.,188, (<leci<io<l by Uio Privy Council, on appeal from Ontario), 

• Gould on Waters, §§ 153—154, and the casesf cited tliereiu. 

^ 1 App. Gas. (3G3. 

35 
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of tlie earlior decisions in which the nature of tliis right has been ex- 
pounded, might probably have lent some couiiteiiance to the theory 
that iho ownership of tl^e bed was essential to the existence of the right. 

Vinnius’ doctrine. — The purposes for whicli, according to Roman law, 
fiowiiig water might be used, and the community of right which the 
public enjoyed in it, liave been thus stated by Vinnius in his commen- 
taries on the Institutes Aqua proilueiis ad iavandum, et potaudurn 
unicuiquo iure naturali concessa.^ They have been stated at another place, 
a little more fully, thus : — Aqua vero fluitiiiiis utimur ad Iavandum, 
potandum, aqnanda pecora : qui tisus communis est iure natui ali omnibus 
concessus.* 

Exposition of the nature of the right by Chancellor Kent. -The 
governing principle upon this matter is so perspicuously stated by 
Chancellor Kent in his learned Commentaries,^ that it may be useful 
to cite at length the following passages from them ; — 

“ livery proprietor of lands on the banks of a river has naturally an 
equal right to the use of the water which liows in the stream adjacent 
to his liuids, as it was wont to run (ciirrere solehat), witiiout diminution 
or alt(?ralion. No proprietor has a right to use the water to tljo prejudice 
of other proprietors, above or below him, unless he lias a prior right to 
divert it, or a title to some exclusive enjoyment. Ho has no property in 
the water itself, but a simple tise of it while it passes dong. Aqua 
currit et debet currcrc, is ibe lajiguago of the law. Though he juay use 
the water while it runs over his laud, he cannot uiireasoiiahly detain it, 
or give it another direction, and he must return it to its ordinary channel 
when it leavi^s his estate. Without the consent of the adj<jiniiig proprie- 
tors, he cannot divert or diminish the quantity of water, which would 
otherwise descend to the proprietors below, mu' tlirow the water back 
upon tlie proprietors above, without a grant or an uiiinteiTupted enjoyment 
of twenty years, which is evidence of it. 

“‘Tliis is the clear and settled general doctrine on the subject, and 
all the difficulty that arises consists in the application. 

._“Tlie owner must so use and apply the water as to work no material 
injury or anuuyauce to his neighbour below liiiii, who lias an equal right 
to the sut^sequoukuse of the same water. Streams of water are intended 

* Viiiuius» Comm, atl Inst., lib, ii, t. 1, Text. Do Aore, 

“ Ibidy Text. Do Flumijiibus, &o. .1 

• 3 Kout, Comm., 
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for the use and comfort of man ; and it would be unreasonable, and con- 
trary to the nniversal sense of mankind, to debar every ripartan proprie- 
tor from tlie application of the water to domestic^ajjriculturaU and manu- 
facturing purposes, provided the use of it be made under the lh)ntations 
which have been mejitioned ; and there will, no doubt, inevitably be, iu 
the exercise of a perfect riglit to the use of the water some evaporation 
and decrease of it, and some variations in the weight and velocity of the 
current. But de minimis non curat lex, and a right of action by the 
proprietor below would not necessarily flow from such consequences, but 
would depend upon the nature and extent of the com4>Iainfc or injury, mid 
the manner of using the water. 

All i.hat the law requires of the party, by and over wl)ose land a 
stream passes, is, that he should use the water iu a reasonable manner, 
and so as not to destroy or render useless, or materially diniinish or 
affect, the application of the water by the proprietors below on tlu^ sh*eam. 
lie must Jiot shut the gates of his dam, and detain the waicr uureason- 
fibly, or let it off in unusual quantiti«'S, to the annoyance of his m igliLxmr. 
Polhier lays down the rule very strictly, ‘ t hat the owner of iite up]>er 
stream must not raise the water by daiiis, sf) as to make it I all with more 
abundance and rapidity than it would naturally do, and injure tiui pro- 
prietor below.’ But tills must imt lie construed literally, for that woiihr 
be to deny all valuable use of the water to the riparian proprietors. It 
must be subjocled to the qualifications wliich have been mentioned; 
otherwise rivers and streaans of Avater would become entiiojy useless, 
either for ma.uufa.e.turing or agricultural purposes. The just and equi- 
table priinaple is given in the Roman law: — ‘Sic enim ilebcre quern 
meliovonn agruai suum fac('re, ne vicini <leteri(»rern faci;it/ 't 

By Leach, V. C. in Wright V. Howard. -Of the authorities in Kng- 
land, the judgment of Sir John Leach, V. 0. (adterwai’ds Master of 
the Rolls,) in Wricjht v. ILnrnnl,^ is frequently cited as containing 
a lucid and accura te exposition of the law on tliis subject : The 
law on this subject,’^ sairl his Honour, “is extremely simple and 
clear. Prima facie, every ])ropiieior of land on tlio banks^.i *a riVor 
is entitled to tliat moiety of the soil of the river whicli adjoins to his 
land; and tin? legal expression is, tliat e;i*ch is bjed t+> the soil 

* Tiiis passtigo citod by I’arkc, li., (aftorwanls, Liinl WiMisIeydnli)) in Knrhrry v. Oit'cn-, 
(6 Ex. 353), ill? having correctly aitd clearly laid down the law ujiun tlio uiattor. 

* 1 Sim. & St., 130; I L J. Oil., 31-. 
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of tlie river usque filum aquae. Of tlic water itself there is no separate 
ownership;* being a nioving and passiu.g body there can be no property 
in it. But ejH'li proi^rietor of land on the banks has a right to use it, 
consequently all the pi’oprielors have an equal right; and, therefore, no one 
of them can make such an use of it as will prevent any of the others 
from liaving an equal use of the stream when it reaches them. Every 
proprietor may divert the water for the purpose, for example, of turning 
a mill, but, then, he must carry ilio water back ijito the stream so that 
the other proprietors may in their turn have tlie benefit of it. His use 
of tlie stream must uot interfere with the equal coininon right of his 
neighbours. He must not injni’e either tliose whose lands lie below 1dm 
on the banks of the river or tliose whoso lands lie above him. Injury may be 
done to the proprietors below him, by dindnishing the (jiiantity of water 
which descends to them ; it may be done to those abovi* him, by return- 
ing water upon them so as to overflow their lands or to disturb any of 
the operations in which they have occasion to rise tlie water — as, for 
example, by diminishing tbe extent of its fall. Tims stand the common 
law principles with respect to the use of the water <»f rivers. 

Modes of disturbance of the right.—Disturbance of the water flow- 
ing in a stream may be caused eit.her (i) by the diminution of its 
Tiatural quantity, such as by diversion or abstraction ; or (ii) by the 
corruption of its natural quality, e, g, by pollution; or (iii) by the 
interrupl ion, acceleration, rettirdation, or change of direction of its 
natural ccuirse, such as hy tlio construction of a dam, or the erection of 
any otiier ob.sla’iK.-t ion. 

The first mode of disturbance is an infringement of tbe riglit of 
every rijau iaii proprietor to the natural quantity of water in the stream 
that passes through or by his laud; the second is an infringement of his 
right to the natural quality of the water ; and the third, of his right to 
the natural flow of the water. 

True measure of the right — But every disturbance of tbe water 
following in a stream, caused ill any of tbe modes just stated, docs not 
necVr^raiL’ly aiuouut to a violation of the natural right of a riparian 
pioprietor to the use of the water; for the true measure of his right, 
as has unitV"‘vdy declared in the authorities on the subject, is, not 

‘ Cf. On- Fusing v. Colquhoun, 2 App. Cas-, (839) 854; l^ameshur rerahad Karain Sing v. 
Knovj Jhhflnj Pottack, 4 App. Cas., 121 j L. R. 6 Tnd. App. 33 ; I. L. U., 4 Cal. G33 ; Earl of 
Sandwich v. Orcat No7’th6r7i Hailway^ 10 Ch, D. 707. Mouahaii^s Mothod of Law, (Apdx.), 
Sor,s:. Id, 17. 
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that he sliouM absolutely refrain from causing any cliiinge iti tlio flow, 
or the least diminuliori of tlie quantity, or the slightest alteration in 
the quality, of the water, — in which cjise, indeed,* the right of eoinmon 
use would be altogeiher illusory, — but that he should have a I'easoiiable 
use .of the water, without hiterfering with the concurrent enjoyment of 
a like reasonal,>le use by every otlier ripjirian proprietor above, below, 
or opposite^ to him. It is when this measure is exceeded, that the user 
bt'comes unreasonable and unantliorised, and a legal injury is inflicted 
upon every ripririan proprietor on the banks of the same stream, whether 
he uses the stream or not.^ # 

Reasonable user, how determined. — Wha t this reasonable? user, how- 
ever, is, must depend upon tlie ever-varying cireiimstances of each parti- 
cular case. It is impossible from the very nature of the subject-matter 
to lay down a more precise rule. But it has been held tliat in determin- 
ing Avhether the user in any given case is reasonable or not, a just * 
regard must be had to the force and magnitude of tlio current, its heiglit 
and velocity, the nature t\nd size of the stream, the business, o. y., 
agricultural or manufacturhig, to whicli the user of it is subservient, the 
nature of the purpose for which the stream is sought to bo used, and the ^ 
general usage of the country in similar cases,*’^ 

(a ) Right to the use of water- Distinction between the ‘ ordinary 
and the ‘ extraordinary ' uses of water. —But, although the general rule 
is that, eveiy riparian proprietor is entitled to a reasonable use of the 
water, iieces.savily involving therein tlie consequence that no use is reason- 
able wliicli totally deprives another riparian proprietor of the use of the 
water of the same stream, yet of laic jmars a qualification has been en- 
grafted upon this rule by the higliest authorities both in England and 
America, according to which reasonable use for certain purposes is per- 
mitted as legal, even thougli such use may extend to the consumption of 
all tlie available water at any particular time. These luivo been described 
as ‘ordinary uses/ in EngJaiid, and ^ uses for the purpose of satisfying 

1 Orr Rtifinff v. Cf*lqnhmm^ 2 App. Chh , 830, per Lord on p. 8,^5. 

• Saiiipi'on V. Uoihlbwft 1 C. B. N. S., 590; 26 L. .). C. I*. 150 ; C.o.^aley^v.Tlitjhtowlery 

L. U. 3Eq. 206; h. R. 2 Cli. 483 ; Binkett v. Morris, L. 11. 1 U, L. («/) 47; Frechette v. lL 
Compiujnlv ManufacttirkU'd do Si. TTi/acintho, 9 App, Cas., JiTO; Orr v. ColqUhoun, 2 App, 

Cae., 839, per Lord Blackbnru, on p. 855. 

• Angell on Watercourses (7th od.) §§ 119-ll9a, and the casoB cited in the notes. See 
also Swindon Waterworks Go. y. Wilts and Berks t^wnal Navigation O., L. R. 7 il, L. 697 
wUore Lord Cairns, L C. observed that tlio ruasuiiabloness or otlierwiso of a user depends in 
some degree on the magnitude of the stroam. 
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natural wants ’ in America,^ as contra-distinguisbed from ^extraordinary 
uses ’ or ‘ uses for the purpose of satisfying artificial wants/ in which last 
case the rule still is tba'I;, no use is reasonable which inflicts a sensible 

^ r 

injur}' upon the other riparian proprietors. 

Miner V. Gilmour. — In Miner v. Gilmotir,^ which came before, the 
Privj Council on appeal from Lower Canada, Lord Kingsdowu, after 
observing that upon the point in question there was no material dis- 
tinction between the French law prevailing in Lower Canada and the 
English law, stated the law upon the subject in the following terms, 
(which, as Lord Biaclcburn observed in the subsequent case of Com- 
missioners of French Jloeh v. Hugof ‘ have often been cited, and always 
with approval.’) : — 

“ By the general law applicable to running streams, every riparian 
proprietor has a right to what may be called the ordinary use of the 
water flowing past his land ; for instance, to the reasonable use of the 
water for his domestic purposes and for his cattle, and this without regard 
to the effect ivliich such use iiniy have, in case of a (h>fieiency, upon pro- 
prietors lower down the stream. But, further, he has si right to the use 
of it for any purpose, or what may he deemed the extraordinary use of 
it, provided that he does uot thereby iutei-Lsre with the rights of other 
proprietoi’s, either above or below him. Subject to this coudition, be 
may dam up tlie stream for the purpose of a mill, or divert the water for 
the purpose of irrigation . But he has no riglit to inierrupt the regular 
flow of the stream, if he thereby interferes with the lawful use of the 
water by other proprietors and inflicts npoti them a sensible injury.”* 

Ordinary uses.-- It has been lield that the term ‘ dome.stic purposes ’ 
extends to culinary and household purposes, and to the cleansing and 

‘ Kuans V. Merriwuather, 3 Scam. (III.) 400, cited in Aiitjell on Wat.croouiscs (7tU cd.) 

§ 128. 

12 Moo. P.O. C. 131. 

8 10 App. Cas. 330. See also Orr Kwivr/ v. C<ilq%t,hoim, 2 App Caa. 83!), where it was cited 
hy Lord lilnekbnru (on p 855) ; Kyuii y. Fishmnnyerx' Co., J App. Cii.s. 602 ; XorUi Shorn Haihoay 
Co. App- CJaB. G]i2, (wliero fcliis possago is citoil with approval). 

• )n tlio Tiulian K^semoiits Acl. (V of 1S82), this riglifc ia grouped among il»o riglH-s which 
every ownor of immoycablo property possesses to enjoy without disturbance tlio natural ad- 
vantages arishig froTu 'ition. S.»7 of that Act thus defines the extent to which enjoyment 
of the right may be allowed : “ The right of every owner of land abnlting on a natural stream, 
lake or pond, to use and coiisnmo its water for drinking, household purposes and watering hia 
cnttle and shcop ; and tlio right of every such owner to use and eonannio the water for irriga- 
ting Buch land, and for the purpose of any manufactory situate thereon, provided that bo 
does not thereby eansi.* nuiterial injury to other like owners.” Ulus. (j). 
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yrashiiig, feeding and supplying the ordinary quantity of cattle,^ — the 
uses ‘ ad lavaudum et potandum^ aquanda pecora in th^ words of 
Vinnius. 

The term would appear to extend also to brewing,® and the washing 
of carriageKS.^ 

Extraordinary uses. —Under the head of ‘extraordinary uses’ are 
generally referred the familiar instances of the use of water for the 
purposes of manufacture and for hydraulic purposes in general, in which 
the rule is that, each riparian proprietor is only entitled to a reasonable 
use of the water, subject to a like reasonable use by every other riparian 
proprietor above, below, or opposite to him. 

“The owner of the banks of a noii-navigable river,” says Lord 
BJaekbiirn, “has an interest in liaving the water above him flow down to 
him, and in having the water below him flow away from him as it has 
been wont to do: yet I apprehend that a proprietor may without any ^ 
illegality build a mill-dam across the stream witliin his own property and 
divert the water into a inilHade without asking leave of tlie proprietors 
above him, provided he builds it at a place so much below the lauds of 
those proprietors as not to obstruct the water from flowing away as freely « 
as it was wont; and without asking the leave of the proprietors below 
him if he takes care to restore the water to its natural course before 
enters their laiid.”^ 

Upon til is point the law is exactly the same in America^ as it is in 
England, 

The use of the water of small streams for the purposes of manufac- 
ture or for the propulsion of machinery, seems to be so rare in India 
that one looks in the reports in vain for a case in which any question has 
ever been raised or discussed as to the extent of the right of a rij)arian 
proprietor to use water for such purposes. 

The abstraction of water from a stream for the purposes of supply- 

I Atiorneij-Gsueral v. Great Kaatern Railway Co., 23 L. T. N. S. 344; L. R. 6 Cli. 572. 

■ iriifs and Berks Canal Navigation Co.v. Stvinion Watenvorks Co., L. R. 9 Cfi. 457, 4>er 
JanioiH, li. J. 

• Busby V. Cheslerfi.eld Water Co., E. B. & E. 176. 

^ Off Ewijuj V. Golqnhoun, 2 App. Cas. (83U) 856. Cf. Earl of Sandwich v. Great Northern 
Railiociy Co., 10 Cli. D. 707 ; TVboci v. Waud, 3 Ex. 748 ; l^L. J, Ex.^uo. • 

• Tyler V, Wilkinson, 4 Mason, (Amor.) 400; Elliott v. Fitchburg, B. R. Co., 10 Cash. 
(Amer.) 193 ; Augoll on Watorcoursos (7tli ed.jt§ ^5, uud cases cited in tlie notes ; Gould on 
Waters, §§ 205-206. 
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ing ail adjacent town> or even a gaol or lunatic asylum, » has been held to 
be a use inure extensive than that to which a riparian owner has the right 
to Jipply the water. 

Swindon Waterworks Oo. v. Wilts and Berks Canal Navigation Co. 

— In the Swindon Waterworks Co. v. Wilts and Berks Canal Navigation 
in wliich the water was abstracted from a stream by a waterworks 
company, who were riparian owners, and collected into a permanent 
reservoir for the supply of an adjacent town, Lord Cairns, L. C., advising 
the House of Lords, said : — ■ 

Undoubtedly tlie lower riparian owner is entitled to the .accustomed 
flow of the water for the ordinary purposes for which ho can use the 
Water, that is quite consistent witli the right of the upper owner also to 
use the water for all ordinary purposes, namely, as has been said, ad 
lavanduin et ad potaiidum, whatever portion of the water may be thereby 
exiiaustod, and may cease to come down by reason of that use. But 
fartln^r, th.ere arc uses no doubt to Avhich the water may bo put by the 
upper owner, namely, uses connected witli the toaement of that upper 
owner. Under certain cir(miristances, and provided no material injury 
'is done, tlie water may be used and may be diverted for a time by the 
upper owner for the purpose of irrigation. That may well bi* done; the 
-exliaustioii of tlie water which may thereby take place may be so inconsi- 
derable as nor to form a subject of complaint by the lower owner, and 
the water may be I'estorod after the olqect of irrigation is answered, in a 
volume substantially equal to tliat in which it passed before. Again, it 
may well be that there may be a use of the water l)y tlie upper owner, 
for, I will say, maiinfaoturing purposes, so reasona.lile tliat ?io just com- 
plaint can be made upon the subjc'ct by the lower owner. Whether such 
a use in any particular case could be made for manufacturing purposes 
coiinected witlj the upper tenement would, I apprehond, depend upon 
whether the use was a reasonable use. Wlictber it was a reasonable UvSe 
would depeuil, at all events in some degree, on the magnitude of the 
streaan from which the deduction was made for this purpose over and 
abo. tl»p ordinary use of the water. 

But, my Loids, I think your Lordships will find that, in the present 
.* .. 

* Sivindiin WaUi mrU Co. v. WiltK and Sake Canal Navigation Co., L. U. 7 H. L. G97 j 
L. R. U Ch. 451. 

‘ ThJ iMway Navigation Co, v. The Ear. of Romney, 9 0. B, N. S. 575) 30 L. J. C. P. 236. 

• L. R. 7 H. h. C97. 
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case, you have no difficulty in saying whether the use which has been 
made of the water by the upper oviner, comes under the ran^e of those 
authorities which deal with cases such as I have supposed, cases of irri- 
gation and cases of manufacture. Those wei’O cases where the use made 
of the stream by the upper owner has been for piu’i^oses connected with 
the tenement of the upper owner. But the use which hei'e has been 
made by the appellants of the water, and the use which they claim the 
right to m^kc of it, is not for the purpose of their tenements at all, but 
is a use which virhiall}’^ amounts to a complete diversion of the stream — 
as great a diversion as if they had changed the entiro water-slied of the 
country, and in place of allowing the stream to flow towards the south, 
had altered it near its source, so as to make it flow towards the north. 
My Lords, that is not a user of the stream which could be called a reason- 
able user by the upper owner; it is a confiscation of the rights of the 
lower owner; it is an annihilation, so far as he is concerned, of that 
portion of the stream which is used for those purposes, and that is done, 
not for the sake of the tenement of the upper owner, but that the upper 
owner may make gains by alienating the water to other parties, who have 
no connection whatever with any part of the stream.^^ 

In Norhxiry v. Martin, B., in his direction to the jury ruled 

that, a riparian proprietor could only take water for some purpose of ^ 
utility, and not for the purpose of making an ornamental poiid. 

Limits of ‘ extraordinary uses/ — The rule, therefore, deducible from 
the observations made in these two cases is, that in the case of what are 
called ^ extraordinary uses,’ the user, besides being reasonable, must be 
for purposes of utility and for purposes beneficial to the riparian estate. 

The decision of Vice-Chancellor Bacon in Earl of Sandwiah v. The 
Northern Railway however, does not appear to be quite in harmony 
with this rule. There, the defendant, railway company, who were ripa- 
rian proprietors, by reason of their line abutting on a stream, took water 
from it to supply their locomotive engines. A lower riparian proprietor 
disputed their right to do so, on the ground that the water was taken for 
purposes not connected with the riparian estate. His Tlojiouf iPeld that 
the abstraction of a reasonable quantity of water for such inirposes was 
justifiable. It would be difficult to reconcile thia> with the 

rule laid down by Lord Cairns, L. C., in The Swindon Watervwrhs Co. v. 
The Wilts & Berks Canal Navigation to which I have just referred, 

» 3 F. * F. 292 ; 9 Jar. N. S. 132. * 10 Ch. D. 707. • L. 11. 7 H. L. C97. 

36 
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unless the avLoIo of the railway system of the defoiulant, company , des- 
pite the fa\3t that it was the nature the engines of the company to 
travel great distances, were regarded as composing the riparian estate, 
and the user as being for purposes connected witli such estate. The 
decision of Sliaw, C. J. in Elliot v. Fitchbm'g E. It. Co.,* which was 
also an action against a railway company, for abstraction of water 
from a stream for tbe supply of their locomotive engines might, however, 
be cited ns sustaining tlie same view of the law. 

Diversion of water for irrigation - The abstraction or diversion of 
water from a stream for the irrigation of a riparian estate, has been stated 
by Lord Kingsdowu as well as by Lord Cairns, in the cases I have 
already cited, as being an ^ extraordinary use ’ of the water ; and so 
the law, undoubtedly, has always been in England, and is at the present 
day in America. 

In England, the reported cases dealing with the use of water for the 
purposes of irrigation are very few. Sampson v. IToddinoUy^ whore the 
diversion and detention of water by the defendant for tbe irrigation of 
his field was held to be too extensive to be jnstifiable, and Ejnbrey v. 
Oweriy^ where such diversion for the purposes of irrigation did not exceed 
the limits of reasonable enjoyment of the water, and was therefore held 
to bo not actionable, establish tlie proposition that a riparian proprietor 
may draw water from a stream for the irrigation of his land only so long 
as he does not thereby interfere with the reasonable enjoyment of the 
same common bonefit by other riparian proprietors. 

In America, the older cases laid down tljat, if a riparian proprietor 
diverted water from a natural stream running through his land, to ferti- 
lise his meadows, such diversion was lawful, even though the whole of 
the water was tliereb}’^ absorbed on the land, or only a bare sufficiency for 
domestic purposes and for watering cattle was left to tbe riparian pro- 
prietor below. But later cases have deviated from this imle, and have 
placed the law on this subject on precisely the same footing as that on 
which it hns always stood in England. In this country, the law upon 
tli\» point has always been in exact accordance with the law of England.* 

i: 

^ 10 Cnsh., 195, qitecl in Argell on Waicrconrsos (7tli od.) § 177, note 2. 

• 1 C. IV N. Fi , 26 L, J. U. P. 150. 

• 6 Kx. 353 ; 20 L. J. Ex. 212. 

^ Maggun Chuch'rhvthj v, Bhoohun Mohun Bhooya, Cal. S. D. 1857, p. 1324 j Muthoora Mohun 
Mijtpfl V Mohriiftr,/ X/th Pal, Cal. S. D. 1860, p. 301; Shaikh Monour Hossein v. Kanhya LaL 3 
Snth. W, n. 218; TV. Sordoxoan v. Hurlmns 8m</, 11 Suth. W. XI. 254 ; The Court of 
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Evans V. Merriweather.— While npon this subject it may be instruc- 
tive to refer at some length to the jirery lucid ami valuable judgment of 
tlie Supreme Court of Illinois in h'vans v. Metritvmfher,^ which is also a 
leading case on this topic. “ Each riparian proprietor ” said the Court, 

“ is bound to make such a use of running water, o.s to do as little in- 
jury to those below him as is consistent with a valuable benefit to 
himself. The use must be a reasonable one. Now the question fairly 
arises, is that a reasonable use of running water by the upper proprietor, 
by which the fluid is entirely consumed? To answer this question 
satisfactorily it is proper to consider the wants in regard to the element 
of water. These wants are either natural or iirtificial. Nattrral are such 
as are absolutely necessary to be supplied in order to bis existence. 
Artificial, such only as, by supplying them, his comfort and prosperity 
are increased. To quench thirst, and for household purposes, water 
is absolutely indispensable. In civilized life, water for cattle is also 
necessary. These wants mnst he supplied, or both mau and beast will 
perish. The supply of a man’s artificial wants is not essential to his exist- 
ence; it is not iudis2)ensahlo; ho could live if water was not eiTudoyed 
ill irrigating lands, or in proiielling his machinery. In countries dilf ex’- * 
ently situated fx-om ours, xvith a hot and ai’id climate, water doubtless 
is indispensable to the cultivation of the soil, and in them, water 
irrigalion would be a natui-al want, .flerc it might increase the products 
of the soil, but it is by no means essential, and cannot, therefore, be 
considered a natural xvaut of mau. So of manufactures, they promote 
the prosperity and comfort of mankind, but cannot be considered 
absolutely necessary to bis existeuco.” These considerations led the 
Court to the conclusion, which it thus stated : — “ That an indivi- 
dual owning a spring on his land, from which water fiows iu a 
current through his neighbour’s land, would have the right to use the 
whole of it, if necessary to satisfy his natural wants. lie may consivtie 
all the water for his domestic pux’ixoses, including water for his stock. If 
he desires to use it for irrigation or inaiiufactui’es, and Iheio be a lower 
proprietor to whom its use is essential to supply his natrra! waftW, ot ior 
his stuck, he must use the water so as to leave enough fov .such lower pi'o- 

Wards V. Rajah Leelanund Siiuj Bahadoor, 13 Suth. W. U. 18 ; Hecranand ijiifioo v. *Khuhcei-o(m- 
tiMsa, 15 Suth. W. K. 516; Cliuinroo Sinn v. AIulHck KliyriU- Ahtned, 18 Suth. W. U. 525 
Rattappan v. Virahhadra, I. L- li, 7 Mad. 530 ; Perumnl v. Ramasamiy I. L. U. II Mad. IG. 

1 3 Scam, (til.) 406, cited iu Angcll on Watercoursos) {7th od.) § J28. 
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prietoi’. Where the stream is small, and does not supply water more 
tlian suffioieiit to answer the natural wants of the different proprietors 
living on it, none of tho proprietors can use the water for either irriga- 
tion or manufactures. So far, then, as natural wants are concerned, there 
is no difficulty in furnislung a rule by whicli riparian proprietors may 
use flowing water to supply such natural wants. Each proprietor in his 
turn may, if necessary, consume all the water for these purposes. But 
when the water is not wanted to supply natural wants, and there is not 
sufficient for each proprietor living on the stream to carry on his manu- 
facturing purposes,, how shall the water be divided? We have seen, that, 
without a contract or grant, neither has a right to use all the water ; all 
have a right to participate in its benefits. Where all have a right to 
participate in a common benefit, and none can bave an exclusive enjoy- 
ment, no rule, from the very nature of the case, can be laid down, as to 
how much each may use without infringing upon the rights of otliers. 
In such cases, the questioir must be left to the judgment of the jmy, 
whether the party complained of has used, under all the circumstances, 
more than his just proportion.” 

How far does this case agree with the English authorities? -This case 
shows that in America and even in England, the rule wliich divides the use 
of water of a natural stream into such as are ‘ ordinary ’ and such as 
are ‘ extraordinary,* or to adopt the language of the Americau Court, 
into ‘ uses for the supply of natural wants,* and ‘ uses for the supply 
of artificial wants,’ is not so inflexible as the 8tatome)it of the law by 
Lord Kingsdowti in Miner v. Gilniotir,^ might perhaps lead one to suppose ; 
and that although in both countries, irrigation is regarded as an avtiflcial 
want and the diversion of water for that purpose as an extraoi-dinary 
user of it, yet in countries with a hot and arid climate, water may be as 
much indispensable to the cultiv^ltion of the soil as it is for the quench- 
ing. of the human thirst; that in such countries, irrigation would be refer- 
red to the class of ‘ natural wants’ to which ^ artificial wants’ must always 
be legally subservient. 

Th’a opinion of the American Court concides with the view suggested 
by Brett, M. E., ' in a recent case* arising out of the use of water for 

* 13 Mbo. r. a' (J. 131. 

* Ormerod v. Todmorden Joint StoeJe Mill Co., 62 L. J. Q. 13. p. 450 j 11 Q. B. D. p, 168 j (tbe 
roport of tho judgment in the Law Repoits ia somewhat differeut from that in the Law 
Joiu’iiul). 
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manufacturing purposes, where he has shown that the use of water which 
would be extraordinary in one pjace, might, by reason of thfc surround- 
ing circumstances be regarded as ordinary in anotlier, and further that, 
owing to changes liapponing in the locality or otlierwise, the use that at 
one time would be considered extraordinary might at another be deemed 
ordinary. His Lordship said, according to the report in the Law Journal 
‘^Aud I agree that it is impossible to negative the proi)Osition that 
a use which may at one time have been extraordinary, may by changes 
in the condition of things become ordinary, and that a use of water 
which might be extraordinary in an agricultural •district may not be 
extraordinary in a manufacturing district; and I am not prepared to 
hold that in such a district where the use of water for the purpose of 
drinking or of irrigation has become obsolete, the use of water for manu- 
facturing purposes may not ho an ordinary use.’^ 

Class under which diversion of water for irrigation falls according 
to Anglo-Indian law. — Owing to agriculturo being the loading industry 
in India, the ii.se of water by riparian proprietors is mainly confined to 
purposes of irrigation ; ajul the terms in which the law regarding the 
right to the use of water for such purposes has from time to time been* 
enunciated by the Courts in India, — restricting the rigljt of each riparian 
proprietor to a reasonable use of it, so that no sensible injury is thei’eby^ 
inflicted upon the other riparian proprietors^ — doubtless show that they 
treat such user as an ‘extraordinary use^ of water; and the Indian Ease- 
ments Act (V of 1882) s. 7. illustration (j), which qualifies the right of 
a riparian proprietor to use the water for purpose of irrigation or manu- 
facture by the proviso that he does not thereby cause m|iterial injury to 
other like proprietors, adopts the same view of the law. But this Act 
has not (operation throughout the whole of India,* and it may there- 
fore be a question, whether regard being had to judicial opinions coming 
from quarters of such eminent authority, as those to wliich I have »just 
referred, the dry and arid clima.te of some parts of India miglit not 
justly demand the inclusion of iha ii.se of water for purposes of irriga- 
tion under the category of ‘ ordinary uses,^ and so warrant its' i.^propria- 
tion to an extent ever so much prejudicial to the iuteiosts of the lower 
riparian proprietors. ^ ® 

Extent of the right to divert water for irrigation.— But, although a 

* Stfpra^ 282, in fin, 

• Origiiifilly ilio Act was in force in Madras, Coiitval }*roviiicoB and Coorf^ only, bnt now 
by Act VIII of 1891, it has been exfconded to Bombay, Nort.li- Western Provinces and Oudh. 
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riparian 2>roprietor has tlie right to use and consume the water of a 
natural strelim for the purpose of irrigating his land, it does not follow 
that he has the right to do so, however extensive his land, and however 
small its abutment oii the stream may be. The reasonableness or other- 
wise of the use must be determined by the size of the field, the length 
of its frontage, the magnitude of the stream, and the demand for 
water by otlier riparian proprietors for similar or other purposes. lu 
Embrey v. Owm} the Court said that, the use of water for irrigation 
would not in every case be deemed a lawful enjoyment of the water, 
though it were again returned into the river witli no other dimination than 
that which was caused by the absorption and evaporation of it; that this 
must depend upon the cu'cumstances of each case ; for, on the one hand, it 
could not be permitted that tlie owner of a tract of many tliousand acres 
of porous soil abutting upon a part of a stream, would be allowed to irrigate 
them continually by cjinals and drains, and so cause a serious diminution 
of the quantity of the water, though there was no other loss to the 
nfitural stream, than that arising from the necessary absorption and 
evaporation of the water employed for tliat purpose; but that, on the 
other hand, one’s coniunm sense would be shocked by supposing that a 
riparian owner could not dip a watering-pot into a stream in order to 
water his garden. It is tlms, the Court added, entirelj' a question of 
degree and that it is very difficult, indeed impossible, to define prcei^sely 
the limits which S(‘pavate the reasonable and permitted use of the stream 
from its wrongful application; but that there is often no ditticuUy in de- 
ciding whether a p;ivticular case falls within the permltt(^d limits or not. 

(b) Right to the purity of water— Every riparian proprif^tor Inis a 
right that the water of a natural stream passing through or by his land 
shall flow to him not only undiininished in quantity, but also iindeterio- 
rated in quality.® Consequently, any use of a stream by a riparian pro- 
prietor which defiles and coiTupis it to such a degree as essentially to 
impair its purity, and prevent the use of it for any of the ordinary pur- 
poses, such as irrigation, propelling of machinery or consiimplion for 
domestic’^ u’^e, is an infringement of the right of the other riparian pro- 
prietors, for which they are eiititled to a remedy. 

What kinds pcHution are actionable ?— Various sources of pollution 
have been held by the Courts to be actionable, e. </., setting up cattle- 
yards or lime-pits for calf and sbeep skins so near the water as to pollute 

' 6 Kx. S53 ; 20 L. J. Ex. 212. 

* Moualiun’e Method of Law, (Apdx.) s. 17. 
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ereefciiip a cess-pool, or placing maiuire so near a stream as to 
contaminate it 3* casting upon ons?’s land dirt and foul wa-ter or sub- 
stances ’wbicli reach the stream by percolation j? lotting off water made 
noxious by precij)ita*tion of minerals/ or dye-wares or potash,^ or sul- 
phuric acid® or nuiriatic ncid^, whereby the boilers and miichiuory of a 
lower riparian proprietor are corroded ; discharging sewiigo** or even hot 
water into a stream,^ or rendering the water unfit for hotisehold or manu- 
facturing purposes^'^ or for cattle to drink or for fish fo live in.^* It 
is also an invasion of the rights of other riparian proprietors, if any one 
of them uses the Avater in such a. nnuiiier as to corrupt the atmosphere; 
fur instance, Avhere a mill-dani overflows the adjacent lands and renders 
the atmosphere so impure and unsalubrious as to create disease and sick- 
ness, the owner of the dam is held responsible for the consequences^^ 

When does pollution become actionable?— But the poUntion or corrup- 
tion of a stream by the diseliarge of sewage or any other waste or impure 
matter does not in every case amount to an unreasonable or unlawful use 
of it. Whether tlie use is reasonable or not, must, as in the case of 
abstraction, diversion or detention of water, be decided by a coiisidera,- 
tion of the peculiar circumstances of each case, rollution of a certain ' 
kind, or to a cert lin degree, which might bo of no consequence in some 
streams, might seriously affect the usefulness of others, or vice versa^ 

* Sf’O Mnnrn v. We^jh, 1 C. IL N. S. 073; Coalsoii Forbes’ Law of Watoi’R, 170. 

* Kortmi. V. iiohnlrfield, 9 M. & W. 505; Wunierdet/ v. Churchy 17 L. T. N. S. 190; IIi})kinft 
V. Birinuhjham Oft.i lAijhi Co., 6 'H. & N. 250; 6 IE. ?s. 71'. 

® H()(ljJcinso?i V. Ennor, 4 B. it S, 229; Wright v. Williains, 1 M. & W. 77. 

* Ihid. 

» Wood V. Sutcliffe, 10 Jnr. 75 ; 2 Sim, N. S. 103. 

® Pennington v. Urinsop, 5 Oil. U. 700. 

7 Stockport Y Potter, 7 H. & N., 160. 

“ uMforneydUnerat v. Coekermnutk, L, R. 18 Ec|. 172; Attorn^f/'Ccufiral v. Leeds, L. R, 

5 Ch. 5.33; Attorney-General y. Coiney Hatch, L. R. 4Cli. 140; A tiny nry ‘General y, Bir^iing- 
ham, 4 K. & J., 528. 

® Mason v. IJill, 2 B. & A. 304; Wood v. Wand, 3 Kx. 748; 18 L. .T. (Ex.) 305; Tipping 
V. Eckerder/, 2 K. it J., 264. * 

Goldsmkl V. Tunbridge Wells, L. R. 1 Cb. 349 ; Booth v. Unite, 15 App. CaA f38. 

** Attorney -General v. Birmingfoam, 4 K. Sn .1., 528 ; Manchestef llaUumy v. Workshop, 
23 Boav. 198; Attorney -General v. Luton, 2 Jur. N. S. 1^1 ; Oldaker^, Hunl, O^^DcG. M, A G. 
376. . 

Bidder v. Crof/do7i, 6 L. T. N. S. 778; Attorney -General v. Birmingham, 4 K. &J. 
628; Altorney-Generiil v. Luton, 2 Jur. N. S. 181. * 

*• Angoll on Watorcoarflos (7th ed.), § 137. 
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In all sucli cases, the fact should always be borne in mind that the right 
of one riparian proprietor to Lave thq. stream descend to him in its pure 
state must yield in a reasonable degree to the equal right of the 
upper riparian pioprietors, whose use of the stream for domestic pur- 
poses, for the purposes of irrigation, manufacture, or turning the wheels 
of machinery, will tend to make the water more or less impure, specially 
when the population becomes more and more dense. 

The Indian Easements Act, s. 7. — The reports do not furnish us with 
a single instance in which a question relating to the corruption of a 
stream by a riparian proprietor has come for consideration before the 
Courts in this country. This is probably duo to the fact that the few 
manufactories that exist in India at the present-day, are generally situated 
on the banks of large navigable rivers and at considei’able distances from 
each other, so that the pollution of their water occasioned by manu- 
facturing operations is scarcely, if ever*, found to inflict any sensible injury 
upon the other riparian proprietors. The Indian Easements Act (V of 
1881), s. 7, illuskation (f), however, recognises “the right of every 
owner of land that, within his own limits, the water which naturally 
‘passes or percolates by, over or through his land shall not, before so 
passing or percolating, be unreasonably polluted by other persons.” It 
Vs thus evident that this Act regards unreasonable pollution of water as 
an actionable wrong, whether such water flows in a snperlicial or sub- 
terranean stream, or whether such water flows as irierc surface drainage 
or percolates underground without any defined course. This accords 
with the law in England,^ as 1 shall have occasion to point out in the 
next lecture. 

Whether previous pollution is any justification.— There are one or two 
other points connected with the pollution of streams which it may per- 
haps be useful to notice now. Previous pollution of a stream by other 
persons, it has been held, does not justify a riparian proprietor in adding to 
the impurity of the water. This was particularly noticed by Lord Chelms- 
ford, L. C. in Croasley v, Liylitowler,* in which his Lordship remarked that 
where tl,'ere are many existing nuisances, either to air or water, it may be 
very diflicult to trSce to its source the injury occasioned by any one of 
them; but if the 'defendants in that suit were to add to the former 

* nodilkinson v. Ennor, 4 B. S. 229 ; 32 L. J. Q. B. 31 ; WomerHlcy v. Churchy 
17 Ti. T. N. S. 190 } Ballard v. Tmnlinsony 26 Ch. D. 194 ; reversed on nppeal, 29 Ch. D. 115. 

• L. R. 3 Kq. 296 ; L. U. 2 Ch. 4t^3. 
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foul state of the water, and yet were not to be responsible on account of 
its previous condition, this consequence would follow — that if the 
plaintiffs were to make terms with the other polluters of the stream, so 
as to have the water free from impurities caused by their works, 
the defendants might say; — ‘We began to foul the stream at a time 
when as against you it was lawful for us to do so, inasmuch as it was 
unfit for your use, and you cannot now, by getting rid of the existing 
pollutions from other sources, prevent our continuing to do what, at the 
time when we began, you had no right to object to/ 

The same view of the law is expressed, if in, somewhat technical 
language, by Lord Justice (then Justice) Fry in the case of Pennington v. 
Bnmop HaU Co.^ “ I may observe in passing/^ said his Lordship,” that 
the case of a stream affords a very clear illustration of the difference 
between injury and damage; for tlie pollution of a clear stream is to a 
riparirti! proprietor below, both an injury and damage, whilst the pollu- 
tion of a stream already made foul, unless by other pollutions, is an 
injury without damage, which would, however, at once become both in- 
jury and damage on the cessation of the other pollutions.” 

On the same principle, pollution of the water of a stream cannot be ' 
justified on the ground that it is caused by the exercise of lawful 
trades carried on in a reasonable and proper manner, in the course of ' 
which it becomes necessary to dispose of refuse matter and other filth, 
which is produced in manufacturing processes/ 

(c) Right to the flow of Water. — Every riparian proprietor has also 
a right to the flow of the stream without interruption and without any 
material alteration in velocity or direction. It is generally, if Jiot always, 
distinct from the right to the natural quantity and quality of the water 
of the stream, for it is quite clear that the volume and purity of the water 
may remain unaffected, and yet there may be a substantial change iii the 
force and direction of its flow. 

> 

Though all persons have equal right to erect hydraulic works on their 
own land, yet they must so construct them, and so use the water, that ail 
persons below may participate, without interruption, in the^Ojisomiblo 
enjoyment of the same water. A mill-owner, for instance, who shutpi 
down his sluice-gate, and detains the water toy an um'e!!lsoiiablq time, and 

. 6 Ch. D. 760. Cf. m.o<I v. Waitd, 3 Bx. 718 ; J8 L. 3. Kx. 305. 

» {itochpoit V. Potter, 7 H. & N. 160 j 31 L. J. Bx. 9. Cf. Uiplins y. Birmingham, 6 H. A N. 
250 ; 5 U. & N. 74. _ 

‘67 
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thus deprives others of a fair participation of the benefits of the stream, 
commits ar. actionable wrong.i So also, if a mill-owner accumulates the 
volume of Avater and tlien dischai-ges it in excessive quantities, beyond 
what is incident to the necessary or reasonable lise of his mill,* or 
increases the natural flow of the stream by artiPiciiil means, as by turn- 
ing into his mill-pond the waters of another stream which do not naturally 
flow there, he becomes liable to an action for injury so caused to another 
riparian proprietor .3 

Robinson v. Lord Byron. — In BoMnson v. Lord Byron,* the Court of 
Chancery granted an injunction to restrain Lord Byron from preventing 
water flowing to a mill, or letting a greater quantity of water than 
usual to flow down to the mill. It appeared in that case that since 
the 4th April, 1785, Lord Byron, Avho had large pieces of water in his 
park supplied by the stream which flowed to the mill, had at one time 
stopped the water and at another let it down in such quantities as to 
endanger the safety of the mill, and the Lord Chancellor thereupon 
grante'l an injunction to reshi’aia the defendiuit from using dams and 
other erections, ‘so as to prevent the water flowing to the mill in such 
regular quantities as it had ordinarily done before the 4th of April.’ 

Bickett V. Morris- The Scottish case of liic.kdt v. Morris/’ also illu- 

strates the same principle of law. There, a proprietor on one side of a 
non-navigable river extended his building into the alveus or bed, so as to 
cause an alteration of the current of the stream vvitli reference to the land 
of the proprietor on the other side. The party complaining was unable to 
show any actual damage. The Court of Session bold tliat, a riparian 
proprietor is not entitled to erect a building or make any material changes 
in the alvens of the stream; for if he does so, although the opposite pro- 
prictov may be unable to prove that any damaije has actually haj>poned to 
him, yet if the encroachment is of a substantial kind and certainly cal- 
culated to effect some deviation in the course of the water, the alteration 

1 


> SSh-nm V. Wood, 7 Moo. 315 j J L. .T. C. 1’. .3 ; WillUmo y. Morlmid, 2 li. & C. UlO , 
I J. K. 11. l!)l ; on W.'itercourso.'f (7lli imI.J § 115, mid tho casos cited i.tioi-oiu. 


* FrcoW’l.'o y. La doiiipn.pii,' Monufachtyuh-e dr SK Uiiacinlke, 0 Alip. Caa. 170. 

• Govdd on Waters-, § 218, and the cases cited tiiercin. 


A 1 lire. C. C. 688. 


• L. B. 1 V (So. App.) -17. 


l-his caso has been oxplaiiiod by tbo TIouse of Tiords in 


Orr Kudnj v. Coh,,ilioi(n, 2 Api,. Cas., 833, and by the Priyy Council in Kail 
Jodoo Lall ^uUicIt, L. B, 6 Ind. App. 196 j a Cal. L, li. 07. See Booth v. Battd. 
188. 


Kissen Ta(jorc y, 

15 tApp. Caa. 
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must always involve some risk of injury. On appeal this judgment was 
affirmed by the House of Lords.^ Lord Chelmsford, L. 0., sjiid The 
proprietors on the opposite banks of a river hsyre a common interest in 
the stream, and altllougli each has a property in the alveus from his own 
side to the medium liliun Ihiminis, neither is entitled to use the alveus in 
such a manner as to iiit<n*f(?ro with the natural How of the water. My 
noble and learned friend, tlie late Lord (Chancellor, during the argu* 
meiit put this quest ion : — ^ If a riparian proprietor has a riglit to build 
upon a stream, how far can this right be supposed to extend ? Certainly 
(he added) not ad medium filum, for if so, the opposite pr(>prietor must 
have a legal right to build to the same extent from bis side.’ It seems 
to me to be clear that neither proprietor can have any riglit to abridge 
the width of the stream, or to interfere with its regular flow ; but any- 
thing done in alveo which produces no sensible effect upon the stream is 
allowable.’’ 

Lord Westbury coucludcMl by saying: — It is wise, therefore, to lay 
down the general rule, that even iliough iinnuMliato damage caiinot be 
described, even tliough the actnal loss cannot bo j^rodicated, yet if an 
obstruction be made to the current of the stream, that obstruction is one* 
which constitutes an injury, which the <^\)urU will take notice of us an 
encroaclimeiit, which adjacent proprietors have a right to have re^ 
moved.’’ 

Kali Kissen Tagore v. Jodoo Lai Mullick.—Tn lutli Kisam Tiujore 
V. Jodoo Lid 'MaUkks^ the Privy Council adopting the ratio docidiiiidi of 
the judgment in the case just meiiiioncd, as pointed out hy Lord 
lilackbnrn in Orr Lvd.iaj v, Colqtdionn,^ held tliat where tin* eucroachmeut 
on the bed of the stream (in that case a non-jj,: vigaide one) is so sliglU; 
as not to causo any st Jisiblo aUerat:i(.)n in the ll-rw of IIioAvat(‘r, it is not 
such an injury to the right of the' pi'oprietor on the opposite side as 
would snslaiii an acl.iou, 

Overfiowing land s^bove or belw.— V/illiont a givnif, covenant, or 
prescripiion, a riparian p^op-h tor Isas no rig]:;, to bank up ;uid. [nm back 
the wafer of a iiatjir;il ..divum, and ljher<'by ifin/idate or o^^^/low the 

• 

I III America law is othorwiso, Tliovo il; is tr> that csf^onl.ial da7ria?»'<i 

liaa been or is likely to bo sustainoJ by reasuu of tho ereJtioii. oii^Liie alv J^orujay Fluin 
Co, V. Bratlla^j 52 N. H. (Amev.) Iu8. 

* L, 11. (} hid, App. lyO ; 5 Cal. L. U. 97. 

• 2 App. Ctia. 839. 
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lands of riparian proprietors and other laiidownerfei above him nor lias 
he a right tp discharge the water of the stream so vehemently and in 
swell excessive quantity p,s to overflow the lands of riparian proprietors 
and other landowners below him.® Such acts amount to an illegal and 
unauthorised appropriation of the lands of others persons, and a nuisance 
is thereby committed for which the person injured may recover damages 
suffered by bim, and may also obtain an injunction to prevent repeti- 
tion of them in future^ 

* Aldred'^fi casCf 9 Rep. 69; Cooper v. Barber, 3 Taunt. 79 ; Wright v. Howard, 1 Sim. & 
St. 190; 1 L. J. Ch. 94; -^.ngell on Waiorcoiirfies (7tli eel.) § 330; Gould on Waters, §§ 210- 
211(! j Goddard on Easeinonts (3rd ed.), 300; Becharam Chowdhry v. Puhuhnath J}\a, 2B. L. K. 
(Apd.'t.) 63 ; Subramaniya Ayyar v. Rama Chandra Ran, I. L. R. 1 Mad. 336; Abdul Hiikim v. 
Oonc^h DuU, T. L. R. 12 Cal., 323 ; Imam All v. Pores Mnndnl, I. L. R. 8 Cal., 408 ; 10 Cal. 
L. R. 396: Ram Chandra Jana v. Jiban Chandra Jana, 1 B. L. R. (A. C.) 203. Owners of non- 
riparian lands are also entitled to uso Uic stream for drainage, and if tlieir lands bo overflowed 
by the setting back of the water of the stream, they are entitled to recover damages. Gould 
on Waters, § 210. 

^ Angell on Watercourses (7th cd.) § 336. 
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RTPAEIAN RIGHTS.— (Confmtte<?). 

Ob1i[;|fations of the owner of hiiifl in which a spring arises or upon which rain iVills, when ih<T 
water originating from such eources Hows on in adofnied channel — His obligations, whott 
such water does not flow in a defined chaniiol Hy*oad66ra/ v. Rninahotham — Mntjgan 
Chuckerbufty v. Bhoobun Moliun J3hooija--T\n^ Indian ICasonnmta Act s. 7, illnst. (g) — Sum- 
mary of tho doctrines followed in the different States in America — Rights in a natural stream, 
when it receives a portion of its supply from nrtifiinal sources— ilTow far riparian rights 
may be granted to a non -riparian proprietor — Sfockporf Wnfertcorks Co. v. /'offer — Ormerod 
V. Todmorden Mill Co . — Opitiion of Lord RramwelJ — Konait v, Gvent Riisferti- iltilwaf/ (7n.— 
Hosrilt of tho anthoritics — l^tdtaLl v. Braccu'eAl — Crottdey v. Lh/Zde/c/rr - Theory of title 
by appropriation — Mason v. IliU — Mr. Angel I’s arguniont — VVhothor proof of actual percep- 
tible damage essential to sustain an action for iufringomeut of ripririrm rights — Wliothor 
approhensiou of possible damage necessary- -Snrfaco drainage-— Rights and obligations of 
adjoining landowners with respoct to sni*facc drainage — Whetlier a proprietor of lower 
land has any right to prevent the flow of surface drainage from laud higher above — 
Roman law — French law — English law — Anglo-Indian law — Extent of the right of tho 
proprietor of higher land to discharge surface drainage — Alignment in support of a right to 
a reasonable user — Doctrine of reasonable user not countenanced in England— Inability 
of the proprietor of higher land, when tho surface drainage, in consecpionco of ebango of 
level of that land, causes damage to tho proprietor below — Subterranean stream — Rights and* 
obligationsof landowners with regard to water running in snhteiTancan streams— 

V. Grand Junction Canal Co. — Extent of the rights of landowners with regard to tho use of 
tlio water of subterranean streams. — Subterranean percolation — Rights and obligations of 
landowners with regard to subterrauoan percolations — Acton v. HluudcU— Chascmore v. 
Richards — Now River Co. v. Johnson — B illarorkish Silver Lead and Copper Afinlny Co. y. 
Harrison — Grand Junefion Canal Co. v. Shngar — Roman and Scottish law — Whether, 
according to English law, presenco of malice creates any legal rcspon.sibility in the person 
intercepting subterranean percolation — American view— Disc nssiou of the point — Pollution 
of surface drainage and subterranean percolations— J/ddi/fci'n.sf*// v. Rtinor -- liaUard v. 
Tmnlinson. 

I have in the preceding lecture dealt generally with tlie nature and 
mode of enjoyment of the rights which riparian proprietors possess in 
natural steeams flowing through or by their lauds. I sLall now proceed 
to discuss some collateral topics wliicli occasionally ari.ie in Connection 
with the use of the water of such streams, as well as to* point out to yoiT 
the nature of the rights of landowners in respect >'f snrf!i:(iB*,draiuage, 
subterranean streams and subterranean percolations. 

Obligations of the owner of landp in which a spring arises or over 
which rain falls, when the water originating from such sources flows on 
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in a defined Channel. — The first question that I slxall deal with is,, as 
to tlie rigkts and obligations of the owner of the laud in which a spring 
arises or ov^or which .rain falls or within winch a pool or a lake lies, 
when the water originating from such sources flows on in a defined 
channel. I have, to some extent, already anticipated the answer to 
this question in endeavouring bo ascertain the point from which a river 
or stream may in contemplation of law be said to begin. ^ It is, as I have 
pointed out, the natural and defined chaimcl made by flowing water, how- 
ever minute such channel may bo, that establishes legal relations or 
creates correlative riglits and obligations between persons through or by 
whose lands the channel runs. If sucli channel commences at the source 
of the spring,* or at so short a distance from it that the intervening space 
could not have been furrowed into a defined channel by the water flowing 
over it,* or if it begins from the margin of the pool or lake^, the case is 
simple enough. The owner of tiie land in Avhich the spring arises or 
within which the pool or lake lies is in that ease brought within the 
range of tliose legal relations whicli the flow of water in a well-defined 
natural channel creates, and in respect of the use of the water of the 
spring the law casts upon him the same obligation as tliat which it 
does upon tJic lower riparian proprietors situated on or along tlie cliannel, 
whether the supply from sucli sources he perennial or intermittent.^ So 
too, the owner of the land on which rain falls, becomes subject to 
riparian obligations in respect of those waters, that flow beyond his bound- 
ary in a defined channel.^ 

In Dudden v. The Omrdian of ChMon Union, Pollock, C, B., said : — 
‘^If there is a natural spring, the water from which, flows in a natural 
channel, it cannot be lawfully diverted hy any one to the injury of the 
riparian proprietors’’ — ‘^This was a natural spring, the waters of whicli 

> S^f^pra, 78-80. 

* Dmidfm v. Gnurdiansi of Clvtfon Union, 11 Ex. 027 ; 20 L. J. Ex. 110 Cf. Van v. 

Silberbaupr, L. It. S I*. C. (8S) ; Cowmiimwnrvii of J'ronch IJorh y. U nijo, JO Ap|>. 0ns, 330. 

See obsorvaLioiiB of Erlo C, J. in Gavnd. v. Jlarhiu, lO 0. J?. X. S. 732 ; 31 L. J. C. P. 363. 

® Etmor V. Baiordl^ 2 Gift’. 410; 6 Jur. M. S. 1233. 

* Monaliirs MeUiod of Law, (ApOx.). s. 20. It lia.s Ijcnn held by thu Mjidras Court 

ouai, if the .surplus water of a tank Hows in a defined natural chaunol, riparian relation is 
thereby ostc<>lialiod between fcbe ijwnor of the land in wbieh tlio tank lies and every other 
person tUrougli whose laud t.ho channel passes. Rayappan v. Virabhadra, I. L. li. 7 Mad. 630. 

* Fcrumal v. Ramasami, I. L. K., 11 Mad. (16) 18. 

* Ibid. Cf. Rat/appan v. Virohhadhra, 1. L, 11. 7 Mud. 530. 

’ 11 Ex. G27 J 30 L. J . Ex. 146. 
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had acquired a natural channel fi’ora its source to the river.” And Martin, 
B., said : — “ A river liegins at its squrce, when it comes to the surface, and 
the owner of the land on whicli it rises cannot moaopolise all the water at 
the soui’ce so as to prevent its reaching the lands of other proprietors 
lower down.” 

His obligations, when such water does not flow in a defined channel— 

Bnt, if the channel does not begin at the spring-head, or if the water fall- 
ing as rain from the sh)' or oozing out from a swamp or a bog or over- 
flowing from a pool or lake, flows over the laud as mere surface water 
in no definite ebannel, even tliough such water afterwards feeds a well- 
defined natural watercourse, no legal relations are established between 
the owner of tboland in which the spring arises or over which such surface 
water flows, and the riparian owners through or b}' wliose lands such 
watercourse runs. Such water is, iu the eye of the law, the moisture 
and a part of the soil, and belongs to tlie owner of the land upon which it 
is found, to ho used by biin, if to his advantage, or to be got rid of 
by him in any mode he pleases, if to his detriment. 

Broadbent v. Ramsbotham.— Tlie judgjneiit of the Court of Exche- 
quer in tlie leading case of lirondhcnt v. Hainnhoiham,^ quoted with ap- * 
probation by Mr. Justice Wightman in the opinion which he delivered on 
behalf of the tiie learned Judges, who bad been snmmoned to attend the* 
House of Lords in the case of CfuiHomore v. Rich((rds,i and recognised by the 
House of Lord sitself as a sound exposition of the law on the subject, is 
generally cited as an authority for this doctrine. In that case, 
the phiiutitE had worked his mill for fifty years by the stream of 
a brook which was supplied by the water of a basin or pond formed 
by landslips and tilled by rain, a shallow well supplied by subter- 
ranean water, a swamp adjoining thereto, and a well formed by a 
stream springing out of the side of a hill; the waters of all which 
occasionally overflosved and ran down the defendant’s land in no 
definite channel into tI(,o brook. The defendant, for agricultural and 
other useful purposes, had dug a drain iu his land, the effect of whifjh 
was to divert these sources of supply to the brook. The ;!ctiv%was for 
this diversion, and the Court of Exchequer held that tht plaintiff had 
right, as against the defendant, to the natural Au'v of liny of t^ie w.aters, 

‘ 11 Ex. 602; 25 L. J. Ex. 115. CL Rnwatroti v. Taylor^ 11 Ex. 660; 26 L. J. Ex, 33; 
Greatrejt v. Hayward, 8 Ex. 201 ; 22 L. J. Ex. 137. > 

■ 7 n. li. C. 310 ; 29 L, J. Ex. 81 ; 6 Jur. S. 873. 
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and was not entitled to recover. Baron Alderson, in delivering the judg- 
ment of the Court, said; — “ Now, we think that this water, both that 
wliich overflows and that which sinks in, belongs absolutely to the defen- 
dant on whose land it arises, and is not affected* by any right of the 
plaintiff. The right to the natural flow of the water in the brook un- 
doubtedly belongs to the plaintiff; but we think this right cannot extend 
further than a right to the flow in the bi’ook itself, and to the water 
flowing in some defined natural channel, either subterranean or on the 
surface, coiuinnnicating directly with the brook itself. No doubt, all the 
water fulling from heaven and shed upon the surface of a hill, at the foot 
of which it runs, must, by the natural force of gravity, find its way to 
the bottom and so into the brook ; but this does not prevent the owner 
of the land on which this water falls from dealing with it as he may 
please and appropriating it. He cannot, it is true, do so if the water has 
arrived at aiid is flowing in some natural channel already formed. But 
he has a perfect right to appropriate it before it arrives at sindi acbanncl. 
In this case a basin is formed in his land, which belongs to him, and 
the water from the heavens lodges there. There is h(;re no watercourse 
at all. If this water exceeds a. certain depth, it es(fiipes at the lowest 
point, and squanders itself (so to speak) over the adjoining surface. The 
owner of the soil has clearly a right to drain this shallow pond and to 
get rid of the inconvenience at his own pleasure.... The same may be said 
of the swamp of sixteen perches, wdiich is merely like a sponge fixed (so 
to speak) on the side of the hill, and full of water. If this ovei-flows it 
creates a sort of marshy margin adjoining; and there is apparently no 
course of water eitlier into or ottt of it, on the surface of the land.,.. The 
well at this point is also in simili casn. Tt is not found in the case that 
it has any suhtorranean communication with the brook. But no doubt, 
when this well overflows, the overflow pours itself over and down the de- 
clivity towards the brook. But this gives no right to the water.” As to the 
well formed by a stream springing out of the side of a hill, the waters of 
which occasionally overflowed and ran down the defendant’s land in node- 
finite clpinnel into the brook, the Court said : — “ There is also, we think, 
nothing found todake the water from this well out of the same class as the 
three former cases-; we miist consider the stream at its beginning and not 
after it has'arrived the natural valley communicating with the reservoir. 
If the water after having arrived there had been then diverted, the case 
would be different. The water falling from heaven on the side of. the 
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bill, we have before said, may be appropriated, though not after it has 
once arrived at a defined natural course; and the question hereiis, whether 
this water in its first origin, and before it has arrived at any defined 
natural watercourse conveying it onwards towards the brook, has not 
been intercepted by the defendant’s drain and so appropriated by him ; 
and we think it has. For what arc the facts ? The water in dispute is 
only the overflow of a well, and the well is now prevented from overflow- 
ing; but when before it did overflow, it ran into a ditch (the lowest 
adjoining ground) made artificially and for a different purpose, running 
beside a hedge. This was no natural defined watej’courso. After this, 
it squandered itself over a swamp made by the feet of cattle treading 
about, jiirl it is not till long after this, that what still remained of it 
found its way into what may tlien perliaps be correctly called a definite 
natural watercourse, receiving this and probably other water from other 
sources also.” 

Maggan Ohukerbutty v. Bhoobun Mohun Bhooya.— This decision 
has been followed in India in several cases, ^ and a similar doctrine 
h;«s been laid clown. In Minjtjini OhucIcorhfUtij v. Bhoobun Mohun Bhooya,^ 
in the Court of the Sudder Dewani Adawlat at Calcutta, the water** 
arising from excessive ruin and floods, flowed over the surface of the 
defendant’s high hind to that of pl.iiiitilf’s, where they formed three* 
different chanjiels by means of which plaintiff irrigated his lands. 
The defendant erected on his own lands an embankineut by means 
of which the flow of the surface waters was arrested and prevented from 
reaching the channel on plaintiff’s laud. Plaintiff thereupon brought an 
action for the removal of this embankment. The Court in the course of 
its judgment observed: — ^‘■Tliat after waters have reached a natural chan- 
nel, each party through vvliose land it HoWkS, lias a right to the advantage of 
the stream flowing in its natural course over his land, and to use the same as 
he pleases for any purposes of his own not inconsistent with a similar right 
in the proprietors of the^land above or below, is undoubted; the only 

* Mafjijun Chi'rkorbntti/ v, Bhoohun Mohun Bhooi/ay Cal. S. D. 1857, p. 1321; Mnthodra 
Mohu^n Mi/lee v. Mokendra Nath Palj Cal. S. 11. 1860, p. 301 ; Kenu Mahomrd v. Bvhi^too ^ircar^ 
Marsh., 50G; Luch7,iee Perahad v. Fuzelutunni.'iSfi^ 7 Bnth. Vf. U. 367 ; 'Unnseit S thoo v. 

Per»liady 13 Siith, W. R. 4M; Cknmroo Sinff v. Midlulc Khyrnt Ahmc 18 Snth.^ W. U. 525 j 
Khoomhed I{n>mein v. 2'ek Narain iSiwi;, 2 Cal. L. H, ill ; Rohinsfui v. Ayija ^>^.1 7 Mad. 

H. C. (37) ■lO ; Ilayappan V. I truoadhraj 1. L. U. 7 Mud. (530) 531; PerumaC v-, 

L L. R. n Mad. (16) 22. 

* • Cal. S. D. 1857, p. .13:14. 

S8 
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question before us, is whether one proprietor can have any right as 
against another regarding waters previous to their arrival at a defined 
natural watercourse.” 'Sifter alluding to the absence of any case in point 
in the reports of their own decisions, the learned Judges quoted a passage 
from the judgment of Baron Alderson, which I have already cited, and 
thus continued : — “ With this ruling we entirely concur, for it seems to 
be founded on the acknowledged principle that though a party is not to 
do anything to injure his neighbour’s property, yet he is not rcsti’airied 
from doing any lawful act incident to the enjoyment of his own property. 
As then wo consider that the prevention by defendant of the surface 
water flowing from his land to plaintiff’s, is a legal act, incident to the 
enjoyment of his own pi’operty, we are of opinion that plaintiff can have 
no action against defendant for the act in question.” 

The Indian Easements Act, s. 7-— Section 7, illustration (g), of the 
Indian Easements Act (V of 1882), also recognises as a natural right, 
“ the right of every owner of land to collect and dispose within his 

own limits of all water on its surface which' does not pass in a 

defined channel.” 

Summary of the doctrines followed in the different states in Ame- 
rica. — In America, however, the law upon this point varies in different 
states. In Mr. Gould’s treatise on the Law of Waters, the law of that 
country has been thus summarised : — 

“ According to the rule of the Common law, which is accepted in 
England, Massachusetts, Maine, Vermont, New York, New Hampshire, 
Bliode Island, New Jersey and Wisconsin, a landowner may appropriate 
■to his own use or expel from his land all mere surface water or super- 
ficially percolating waters, in draining liis soil for agriculture, in collect- 
ing it for domestic purposes, or for the sole purpose of depriving an 
adjoining owner of it, and any person, from whose land it is withheld or 
whose water supply is depleted, will, in the absence of an express grunt, 
have no right of action for such divetsion or obstruction. In New Hamp- 
shire, a landowner may disturb the natural dminage only to the degree 
necessary jn the reasonable use of his own land, and what is such reason- 
able use is ordinarily for the jury to determine under appropriate instruc- 
tions. ^ 

“ By the Civil law, the lower of two adjacent estates owes a servitude 
to the upper to receive all the natural drainage ; and the lower owner 
cannot reject nor can the upper withhold the supply, although either, for 
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the sake of improving his land, according to the ordinary modes of good 
husbandry, may somewhat interfere with the natural flow of the water. 
Interference with the natural flow of surface water is regarded as a nui- 
sance, for which nominal damages may be recovered without proof of 
actual damage. The Courts of Pennsylvania, Illinois, North Carolina, 
California, and Louisiana have adopted this rule, and it has been rer 
ferred to with approval by the courts of Ohio and Missouri.”* 

Rights in a natural stream, when it receives a portion of its supply 
from artificial sources. — The rights of riparian proprietors to the use 
and to the flow of water of a natural stream, ^re not in any way 
altered by the circunistance that the stream receives a portion of its 
supply from ai-tificial sources. Waters from such sources as soon as 
they reach the natural stream, become a part of it, and subject to the 
same natural rights in the riparian proprietors, as those which the law 
annexes to the water of such a stream, when it is supplied by natural 
feeders. But such rights do not attach to the waters until they have 
reached the sti'eam ; nor does any obligation arise on the part of the 
originator of the artificial supply to continue the same.* 

How far riparian rights may be granted to a non-riparian pro- 
prietor. — A question of considerable nicety and dilliculty, discussed of late 
years in some of the English cases, is, Avhether a riparian proprietor can 
grant to a non-riparian proprietor a license to exercise any of those rights 
which are incident only to soil bordering on a stream. Primd facie, the 
only conclusion which, apart from other reasons, a consideration of the 
nature of the real foundation of the riparian rights, namely, the contact 
of land with the flow of the stream, would warrant, is that such rights 

cannot be severed from the riparian land, and be assigned independently 
of it. 

Stockport Waterworks Co. v. Potter.- -In Stockport WaterworJes Go. 
T. Potter,^ the plaintiff, company, who had bought from a riparian owner 
certain waterworks, not situated tgi riparian lands, and also the* use 
of certain tunnels and conduits running from a natural stream through 
the riparian lands to the waterworks, sued a higher riparian owner lor 
polluting the stream. The majority of the Court of Exeliequor, Sramwell, 
B., dissentieute, decided that such a grant, tljough it might be valiJ' 

* Gonld on Waters, §§ 265— 2C6. 

» Wood V. Wuvd, 3 Ex. (748) 749 j 18 L. J. Ei. (305) 314. 

* 3 H. & C. 800. 
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asjainst tlie grantor, oonW not confer on the grantee tlie rights of n ripa- 
rian owiiei;, so as to entitle him to sue otlier persons in his own name 
for infringement of them. They considered that the rights of a riparian 
owner were so annexed to the soil that they could mit be granted away. 
The reason for the decision of the majority is contained in the follow- 
ing passage in the judgment of Pollock, 0. B , — “There seems to be 
no authority for contending that a riparian proprietor can keep the land 
abutting on the river, the possession of which gives liim his water-rights, 
and at the same time transfer those rights or any of them, and thus 
create a right in gross by assigning a portion of his rights appurtenant. 
It seems to us clear that the rights which a riparian proprietor has with 
respect to the water are entirely derived from his possession of land 
abutting on the river. If he grants away any portion of Ids land so abut- 
ting, then the grairtee becomes a riparian proprietor, and has similar 
rights. But if he grants away a portion of his estate not abutting on 
the river, then clearly the grantee of the land would have no water- 
rit'hts by virtue merely of his occupation. Can he have them by express 
ffvant ? It seems to us that the true answer to this is, that he can have 
•tUoai against the grantor, but not so as to sue other persons in his own 
name for an infringement of them.” 

Ormerod v. Todmorden Mill Oo. — The same view has been main- 
tained in the recent case of Ormeroil v. Todmorden Mill Co.,^ where the 
Court of Appeal appi'oved of the decision of the majority in the case I 
have just cited. There the defendants, who wei-e not riparian owners, 
had, by means of a pipe laid through the land of a riparian owner, con- 
ducted water to their works, and after using it for condensing purposes, 
rotuimed it to the sti’eam below the p<iiut at which it had been taken, 
in a heated condition, and almost inappreciably diininislied in quantity, 
at a Utile distance above the estate of the plaintiffs, who were riparian 
proprietors, and had been in the habit of conducting water from the 
river to their mill. Upon these facts,*^ Cave, J., held that the plaintiff’s 
rights had been sufficiently infringed and awarded him damages, “ on the 
ground tlnri a rip-arian owner cannot, except as against himself, confer 
^ one who is ttot a riparian owner any right to use the water of the 
stream, and that Uny user, of the stream by a non-riparian proprietor, 
even under a grant from si riparian proprietor, is wrongful, if it sensibly 

> 11 B. D. 155. Cf. Whcdeij v. Laing, 2 H & N. 170; 26 L. J. Ex. 327 ; reversod la error, 
8 U. & TS. f.75 ; 27 ii. J. Esc ^22. 
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affecfcs tlie flow of tlie water by the lanfls of other riparian proprietors/^ 
This jndgineut was uphehl in the Court of Appeal. The prei^nt Master 
of the Rolls said: — I am prepared to say that {or the reasons given by 
Pollock, C. B. and (>Raimell, B., I agree with the judgment of the ma- 
jority of the Court in Stockport Waterworks Co, v. Potter ;i the grant of 
a right to flowing water by a riparian owner is valid only against him- 
self and cannot confer rights as against otliers. The law as to flowing 
water is part of the Common law of England; but it only exists as be- 
tween riparian owners ; it does not extend to those whose lands do not 
abut on streams and rivers.” Bowen, L. J., was opi?iioii tbfit, “ the 
rights of a riparian proprietor are inseparably attached to the soil.” 

Opinion of Lord Bramwell. — The opposite view maintained by Lord 
(then Baron) Bramwell, was supported by him by an argument,* which 
he thus expressed: — The principle on which it scorns to mo the plaintiff 
is entitled to recover is this : as a general rule, when a man has a 
property, he may grant to otliers estates in and the riglits of enjoyment 
of it, and the grantees may maint.iin actions against those who disturb 
them. A man entitled to land may grant leases, may grant the exclusive 
herbage, a right of depasturing, a right of way, a right to game, He» 
may grant the mines underneath, or the right to get minerals, and other 
rights in or over the property, or of enjoyment of it. fSo, if the landr 
is covered with water, lie may grant rights of fishing. And in all these 
cases the grantee may maintain actions in respect of the rights granted.” 
This reasoTiing appears to be almost unanswerable; it lias not, how- 
ever, met with the approbation of any of the learned judges who have 
had occasion to consider it in subsequent cases. 

Kensit V. Great Eastern Railway Co.— The qualification, <if it sen- 
sibly aifects the flow of the water by the lands of other rii>arian proprie- 
tors ’ annexed to the latter branch of the proposition laid down in the 
case to which I have just referred, and which is to the effect that any user 
by a non-riparian pro^vietor, even under a grant from a riparian 
proprietor, is wrongful, is deserving of particular attention and is 
exemplified in the later case of Kensit v. Great Eastern Rc^i^vay Co,^ 
There the defendant, railway coinpaiiy, bought fif>m the plaintijf^ 
a riparian owner, a parcel abutting on the %trcam, and above the parcel 

» 3 H. & 0. 300. 

• Seo observations of Bramwoll, IJ., in Niitlall^, Bracetvell, L. R, 2. Ex. 1 ; 3G L. J. Ex. 1, 

• 23 CU. D. 5G6; (in tlio Court of Appoul) 27 Cli- J). 122. 
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left to tlie plaintiff. An owner of land adjoining this parcel of the 
defendants bat not abutting on the ^treain, under a license or grant 
from the defendants, laid two pipes through their lands, by one of 
which water was pumped up, and, after being used for cooling or con- 
densing purposes, used to be discharged back into the stream a few 
feet lower down by the other. The water thus drawn up merely per- 
formed a little circuit and came back into the stream uudiminished in 
quantity and uninjured in quality. Upon these facts, the plaintiflf 
who was a lower riparian proprietor, prayed for an injunction to restrain 
the defendants frojpa allowing the water to bo taken through their 
land, and the licensee from taking the water in this way. It was 
contended that the attempt to put another person in the position of a 
riparian proprietor was a wrong, in respect of which the plaintiff was en- 
titled to maintain an action, on the ground that the riparian proprietors 
are a body who cannot be added to, except by acquisition of a portion of 
the bank of the river, and an attempt to do it in any other way was there- 
fore wrongful. But Pollock, B., held that the plaintiff could not main- 
tain the action, inasmuch as the acts done by the licensee of the 
defendants had not sensibly affected the flow of the stream. The Court 
of Appeal upheld his decision. 

Result of the authorities- — The result of these cases seems therefore 
to be that, a riparian proprietor can sever his riparian rights from his 
riparian estate and confer them on another who is not a riparian owner 
by grant or license, and such grant will be valid so long as the grantee 
or licensee does not transgress the limits (as to the extent of user), 
within which the riparian proprietor himself was bound to exercise his 
rights. 

Nuttall V. Bracewell-— There is another class of cases in which a 
riparian proprietor for the purpose of obtaining a greater momentum of 
fall of the water at his own mill, has, under an agreement with a hiu'her 
riparian proprietor, constructed a goit or artificial cut on the land of the 
latter and received a supply of water through it. In Nnttall v. Bracewell^, 
Pollock, p B., and Chanuell, B., held that in such a case the diversion 
of the stream by means of a goit, an open though artificial channel, 
amounted to a division of the stream into two channels, and that the 
plaintiff as a riparian owner on the goit, had all the rights which a 
riparian owner would have had on a natural stream. This reasoning 

* L. R. 2 E*. 1 i 36 L. J. Bi. 1 . 
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seems to be hardly satisfactory, because it involves the position that 
natural rights can be acquired in aji artificial stream, which Lord Justice 
Cotton, in Kensit v. Great Eastern Railway Co.,^ deelared to be a contradic- 
tion in terms. Martin, B., arrived at the same conclusion upon the ground 
that the owners of two adjoining closes may agree together for their 
mutual benefit to take water through a goit from the close of the one 
into the close of the other, returning the water to the stream in the 
close of the latter, and thereby doing no injury to any one; ‘the law 
favours the exercise of such a right; it is at once beneficial to the owner 
and to the commonwe.alth’. This decision, however, it is conceived, 
may now be supported on the ground that, as user by the plaintiff was 
within the strict limits of the rights of his grantor, a riparian proprietor, 
he must be taken to occupy the same position as a riparian proprietor 
does, and as such entitled to protect himself against any infringement of his 
rights by any other riparian proprietor higher up or lower down the stream. 
There exists no doubt a di.stinction between the previous cases and the 
last one, namely, that in the former, the person who claimed to use the 
water of the stream thx'ough a pipe or an artificial cut, was the defendant, 
whilst in this case he was the plaintiff. But I do not think that this * 
distinction makes any material difference. 

Grossley v. Lightowler. —Crossfey v. Lightowler,^ was a case almost* 
similar in its circumstances with the last one, with this difference only, 
however, that in the foi’raer the injury complained of was pollution of 
the stream, while in the latter it was excessive abstraction of the water 
of the stream. But Lord Ciielmsford, L.C., arrived at the opposite conclu- 
sion, though Nuttall v. Braeeioell^ had been cited before him in argument. 
But in llolker v. Forritt,* tho rule laid down in Natlall v. BraceweU? 
was re-affirmed. 

Theory of title by appropriation. — To enable you to gfiin a clearer 
insight into the nature of these water-rights, 1 shall notice briefly ,the 
so-called theory of title by appropriation, which has been discussed 
on several occasions and appears to have prevailed in the earlier decisions 
‘ of the Courts in England.® Water flowing in a stream has •sometimes 

• ■ 

» 27 Ch. D. 122. / L. U. 2 T3 t. 1 ; 36 Ex. 1. 

• L. R. 2 Ch. 4,78 ; L. R. 3 Eq. 279 i h. R. 8. Ex. 107 ; L. R. 10 Ex. 69. 

• Willitima r. Morelundj 2 B. C. 910 ; 4 Dowl. & H. 683 ; Beahj v. Shaw, 6 East, 208 j 
Baundera v. Newman, 2 B. A; AM. 258 ; Cox v. Mathews, 1 Vont., 137 ; Liggins v. Inge, 7 Bing, 
692 ; Frmknm v. Falmouth, 6 0. P. 629. 
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been said to be publici iuris, and soinelimes a boiiutii vacans, to which 
the first occupant acquires an exclusive right merely by reason of such 
prior occupancy; it luit, been contended that the first person who can get 
possession of tlio stream, and apply it to some purposes of utility, lias a 
good title to it against all the world, including the jiropriotor of the 
land below, who has no right of action against him, unless he has already 
applied the stream to some useful purpose also, with which the diversion 
interferes; and that if he has not done so, the first appropriator may 
altogether dtqirive him of the benefit of the water. If a stream,’* 
said Blackstone, be unoccupied, T may erect a mill thereon, and detain 
the water, yet not so as to injure my neighbour’s prior mill or his meadow, 
for he hath by the first occupancy acquired a property in the current 
This, however, he said, merely in illustration of his theory, that title 
to tilings was acquirevl by occupancy. But, in another portion of his 
Commentaries, he said ; There are some few things whicli, notwith- 
standing the general iniroduction and continuance id* projmrly, must still 
unavoidably remain in common, being such wliorein nothing but an 
usufructuary property is capable of l)ei ng had ; and therefore they still 
'’belong to tlie first occupant, during the time he liolds possession of 
them and jio longer. Such (among others) are the elements of light, 
’liir, and water, which a inau may occupy by means of his windows, his 
gardens, his mills, and other conveniences.”** 

This last passage shows that, even according to Blachstone, right by 
prior occupancy is commensurate with the quantity of water actually 
appropriated by severance from the stream,^ and not with the extent of 
diversion or interruption which the first occupant may have made of the 
flow of tlie water; for it is absurd to suppose that the abstraction of a 
globule of water from a floAving stream to-duy can create any right to 
another globule which may possibly hereafter form a part of the stream, 
but which is yet on the mountains. However that may bo, a uniform 
course of modern decisions*, giiidet? indeed by a truer conception of the 

' ^ 2 Black. Comm. i02, 

* 2 Bli.jK. Comm. li. 

• Cf. Mason V. IlilXy 5 B. & Ad. 1 ; Emhrey v. Owen, 6 Ex. (353) 309 ; Lyon v. L’ishmongera* 
Co., 1 App. Ciis. p. 083, Bord Sclboi-iio. 

^ Masoit Vii Hilly 5 li. ou Ad. 1 ; 3 B. & Ad. 1 ; 2 Nov, & M. 747 ; Wright v. Houmrdy 1 Sim 
& St., 190; Sampson v, Hoddinott, 1 C. B. N. S. Oil ; Coclcer v. Cowpor, 5 103 ; Chase^nore 

V, Rkhardsy 2 H. & N. 181 ; Holker v. Fo^rin, L. II. 10 Ex. 59; Tyler v. Wilkinson, 4 Mason, 
U. S. R. (Ainer.), 397 ; Fiu amal v. Ramasami, 1. L. li. 11 Mud. 10. 
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nature of these riparian rights, has fully established the doctrine that prior 
occupation or appi*opriation, unless continued adversely for^a period of 
twenty years, confers no right to the use of water in a flowing stream ; 
that this right is inherent in the ownership of the soil bordering upon the 
stream, and is not founded on user; that it belongs ex iure nn^turae to 
every one who owns property on its banks, whetber he chooses to use it or 
not ; that as use does not make it, disuse does not destroy or extinguish 
it; and that the right of each riparian proprietor to the use of the 
stream being at every moment of time concurrent with, and so far limi- 
ted by, similar rights of other riparian proprietors ,on the same stream, 
it is wholly immaterial who is first in time in the use thereof. 

- Mason v. Hill. — The leading case upon this topic is that of Mason v. 
where Lord Denman, 0. J,, iff giving judgment, said: — ‘‘The posi- 
tion that, the first occupant of runiiiijg water for a beneficial purpose, has 
a good title to it, is perfectly true in this sense, that neither the owner of 
the land below can pen back the water, nor the owner of the land above 
divert it to liis prejudice. In this as in other cases of injuries to real 
property, possession is a good title against a wrong-doer; and tlie owner 
of the land who applies the stream that runs through it, to the use of a 
mill newly erected, or other purposes, if the stream is diverted or obstruct- 
ed, may recover for the consequential injury to the mill : The llarl sf 
Itutland V. Bovder,^ But it is a very different question, whether 
he can take away from the owner of the land below, one of its 
natural advantages which is capable of being applied to profitable 
purposes, and generally increases the fertility of the soil, even when 
unapplied, and deprive him of it altogether, by anticipating him in 
its application to a new purpose. If this be so, a considerable part of the 
value of an estate which, in manufacturing districts particularly, is much 
enhanced by the existence of an unappropriated stream of water with a 
fall, within its limits, might, at any time, be taken away ; and, by parity 
of reasoning, a valuable .mineral or -^^rine spring might be abstracted from 
the proprietor in whose land it arises, and converted to the profit of 
another/’ * ^ 

Mr. Angelins argument. — Mr. Angell in his treatise on the La.w of^ 
Watercourses, 8 has put forth a most original^ argumeirt againsj^ the theory 
of appropriation. ‘‘Every riparian pi’oprietor,” stiys the emirieut author, 
** necessarily, and at all times, is using the water running through it,”-— 

• 6 n. & Ad. 1. « PiJaicr, ‘iOO. • (7 Ed ) § 134s 
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i. e., tlie stream — “ in so far at least as the water imparts fertility to the 
land and enhances the value of it. There is therefore, no prior or 
posteiior in the use, for the land of each enjoyed it alike from the origin 
of the stream ”, 

Whether proof of actual perceptible damage essential to sustain an 
action. — But though the theory of title by appropriation was thus exploded 
in Mascm v. there still lingered for a time in the Courts in England 

the notion that some act of appropriation or perception by a riparian owner 
was tiecessary before he could sue for the infringement or disturbance 
of his right; or, in other words, proof of actual damage was held essential 
to entitle him to maintain an action for diversion or abstraction of water 
from a stream. But in process of time this doctrine also disappeared, and 
later authorities since have fully settled the rule that such proof of actual 
damage is wholly unnecessary ; that every riparian proprietor along the 
stream, albeit ho has never applied the water to any purposes of 
utility, has a right to iraintain an action against any person for an un- 
reasonable and unauthorised user of the same. In one sense every act 
of diversion or abstraction of water from a stream by a riparian pro- 
prietor to an extent beyond what is incidant to a reasonable user thereof, 
necessarily inflicts a sensible damage on every lower riparian proprietor 
elong the same stream, in so far at least as such act lessens the fertility 
of his soil and thereby diminishes pro tanto the value of it; but the 
fact that ail unreasonable user of the water by a riparian proprietor, even 
in the case of a natural stream, if suffered to be enjoyed for a period 
of twenty years without opposition by the adjacent or opposite riparian 
proprietors, would by presci-iption ripen into a title in ftivour of the former 
to the use of it, in derogation and possibly in total defeasance of the natural 
lights of tliO latter, is a suilicient legal foundation for the luainteiiance 
of an action for damages, as well as for injunctions to restrain such uu- 
rcasomihlo user, without proof of any special damage ; though, of course, 
where the water of the stream has no- been appropriated to anj' beneficial 
purpose, e. g., by the erection of a mill &c., it is manifest that nominal 
damages only can be recovered.® An act of appropriation does not create 

> 6B. &Ad. l. 

8 In sncli, cases, the injunction iy granted to SToid the inconvonionce of repeated and sne- 
cOBsivo action^. Cloios v. Staffordshire Water Oo., L. U. 8 Cli. (125) 143; Pennington v. Brinsop 
Hall Coal Co , 5 Ch. D. 769. 

8 Rochdale Canal Co. v. King, 2 Sim. N. S. 78; 20 L. .1. Ch. 675 ; Emhrcij v. Owen, C Ex. 
(353) 308 ; 20 E. J. Ex. 212 ; Nm-tham v. Uurleg, 1 E. & 11. C(;3 ; Wood v. Wuad, 3 Ex. 748 ; 18 
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a right to sue for tlie wrongful application of the water of the stream 
by another, but simply measures^ the quantum of damages tp which the 
appropriator may be entitled. • 

Whether apprehension of possible damage necessary.— But the rule 
just stated must not be understood to imply that every riparian pro- 
prietor on the stream, however remote his riparian estate may lie from 
the spot where the unreasonable user takes place, whether above or 
below it, is entitled to maintain an action to restrain such user. 
Abstraction or diversion of water, or the interruption or alteration of 
its flow, or the coiTuption of its quality by one riparian proprietor, or 
even by a non-riparian proprietor with his license, cannot possibly inflict 
any sensible injury on another riparian proprietor situated, say, twenty 
miles below tlie stream, so as to afford him any ground of complaint. 
But though actual perceptible damage may not be, yet reasonable appre- 
hension of possible damage oven at a future time, is, according to the 
latest authorities, essential to sustain such an action.^ 

A correct knowledge of the law concerning water flowing over the 
surface in a defined natural channel requires tliat vve should have soiuQ 
acquaintance with the leading principles of the law which relates to (i)p 
water flowing over the sni’face, but not in a defined channel, or to (ii) sub- 
terranean water, which either flows in a known and defined stream, or (Wf) 
percolates through the strata of the earth without any known and defined 
course. 

A minute and detailed examination of the various points which 
might arise out of the mutual rights and liabilities of adjoining land- 
owners in connection with sucli water, is not only attended with extreme 


L. J. Kx. 805 ; Sa^npaori v. Iloddinnff.^ 1 0. U. N. S. p. Oil ; 26 L. J. 0. P. p. 150; Chascinot'e 
V. Richardi^y 7 11. L. C. 840 ; 29 L. J. Ex. 81; 5 Jiir. N. S. 873, per Lord Wciisleydalo ; Harrop 
V. Hirst, Ij. 11. 4 Ex. (43J 45 j Medway v. Romney, 9 C. B. N. S. 675 ; Crossley v. Lighlowler L. 

K. 3 Eq. (279) 290 ; L. 11. 2 Ch, p. 483 ; BiMt v. Morris, L. U. 1 H T,. (So. M,per Lord 

Wcsfcbury; Swindon, Waterwot^ks Co., v. Wi’^i^ Berks Canal Navigation Co,, L. R. 7 H. L. 
(697) 705; L. R. OCh. 451; Pciniinyton v. Brinsnp Hall Coal Co, 5 Ch. I). 7G9 ; Frechette 
V La Cornpagnie Manufacturiero de St. Hyacinthe, 9 App. CiiH. ll!0 ; Angell on Watorcotfrsos, 
(7th ed.) §§427-432, 449; Ram Chand ClinchirbuUy v. Nuddiar Cknnd Ohosfi, ni'o Snth. W. 

R. 230 ; Suhramaniya Ayyar v. Rani Chnndra Ran, I. L. R. I Mad. ifiSo ; Kali Kissen 'Jx^gorj^ 
V. Jodoo Lai JfulUck, L. R, 0 Tnd. App- 190; 5 C^l. L. H. J^7. ContnfJ Shnma Churn Ch.dlerjua 
V. Boidya Nath Binarjea, 11 Sath. W. B. 2; Anidoot Hassool v. Jftoomach Sing, 21 Suth. W. R. 
345 ; P<mnu Sawni Tovar v. Collector of Madura, 5 Mad. H. C. R. 0. 

* Cooper V. Crnhtrce, 20 Ch. I). 539 ; Kensit v. Crmt Eastern RaiJwtiy, 27 Ch. D. 122 ; (>/t - 
Kwing V. Colguhoun, 2 App. Cns. (839) HOS-Siil, per Lord Blackburn. 
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difficulty, but would also take us very much beyond the scope of tbi» 
lecture. w 

Rights and obligations of adjoining landowners with respect to sur- 
face drainage- — I have already said with regard to water passing over the 
surface without any defined channel that, the person in whose land such 
water rises, or upon whoso land it falls, has, according to English law, 
(followed in this respect by judicial decisions and legislation in India), 
complete dominion over it, and may dispose of it in any way he chooses, 
even though such water, unless so disposed of by him, might have flowed 
beyond his boundary, in a defined natural streara.i From this principle 
of law, it follows a fortiori that, his dominion over it must be equally 
complete, when it passes beyond his limits over the land of the adjoining 
neighbour situated below him, as a continuation of the same surface 
drainage and without any defined natural channel; and the owner of 
the lower land has no right to compel his upper neighbour to transmit 
to him the discharge of the surface water. 

It follows further from the same principle that, after such surface 
water has arrived within the limits of the lower proprietor, he has the 
•same free and unfettered control over it as the proprietor of the higher 
land in whicli such water originated or on which it fell ; and he is as 
absolutely free from any obligation to transmit surface water to the 
proprietor next below him, as the person in whose land the water was first 
found was, to send on the water to the adjoining landowner below him- 
self. 

Whether a proprietor of lower land has any right to prevent the flow 
of surface drainage from land higher above.— Now, if the lower proprietor 
hiis no right to compel the upper proprietor to continue the discharge 
of the surface drainage over his land, even when such discharge is a 
benefit and an advantage to him, the question arises — Has he a right 
to prevent such surface drainage from flowing on to his land from the 
land' of the proprietor above, whejg it is a nuisance to him ? Has he 
a right to erect a barrier on his land or change the level of his own 
soil, so as ,io prevent the flow of tbe water upon his land or set it back 
upon the land of the adjoining proprietor above him ? 

‘ Sujira, ‘ 2 S& — 298. Tlio terms in which this doctriuo has been stated in the Knglish oases, 
would Boom to restrict the exorcise of this right merely to piii’poses of agricnlturo and improvo- 
mout of land, but the Indiau Easements Act of 1882), s. 7, illus. (g) enacts the rale withoat 
any such (paaliftcatiou. 
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American law. —Upon this point tiie Courts in America have arrived 
at conclusions which are diainetrjcally opposed to one another. Some 
states have answered the question in the affirmative and some in the 
negative.! 

Roman law. — The Roman law, however, answered this question in the 
negative. It should be known ” said Ulpian, “ that the superior (owner) 
can claim this action (actio pluviae arcendae) against the inferior, if he by 
means of any artificial work prevents the water (namely, either rain water 
or the overflowings of a river) from naturally | flowing down to his land ; 
and the inferior owner (can claim the same action) against the superior, 
if he alters the natural flow of the water.* 

French law. — The law of France adopting this rule of the Roman 
law has laid down that : — 

“ Inferior lands are subjected, as regards those which lie higher, to 
receive the waters which flow naturally therefrom to which the hand of 
man has not contributed. 

“ The proprietor of the lower ground cannot raise a bank which shall 
prevent such flowing. 

“ The superior proprietor of the higher lauds cannot do anything to* 
increase the servitude of the lower.”® 

English law. —In England there does not appear to be any case iif 
the books, in which this point has of late years been directly raised and 
discussed, though no doubt, there are dicta of eminent judges to be found 
in some cases, which substantially coincide with the rule of the Civil law. 
In Scots Mines Co, v. Lead Hills Mines Co.* Lord Campbell is reported to 
have said ; — “ Without any convention, the occupier of a lower field 
holds it under the servitude of receiving the natural drainage from an 
adjoining field on a higher level.” 

Anglo-Indian law. — But in India, a uniform course of decisions guided 

' Angell on Waterconrses, J[7th od.) §§ 10!^|^108U j Gonid on Waters §§ 275-276. 

■ Item Bcieiulum cst, hano actionem yel auporiori advorsus inferiorom oorapetcre, ne 
aqnam, quse natnra flnat, oporo facto iuhibeat per Rnum ngrum decurroro ; et inferiori advor- 
bub fluperiorein, ne aliter aquam mittat, quam tiuero natura Bolot. Dig. xxxix. 3. 13, (Ulpiau). 

Tria BUiit, per quae, fundus inferior superiori Beryl b : lex, natura loci, cons.uctudo qnuc 
pro lege semper accipitur. (Gotbofred). • . * ^ 

Aquam pluyiam dicimus, quro de coolo cadit atquc imbre etorcscit. Dig. xxxix, 3. 1, pr,, 
(Ulpian). 

• 3 Code Ciyil, § 640. * ^ 

♦ 34 L. T. 34. Cf. Smith v. Kenrich^ 7 C. B. (515) 5G6 ; 18 L. J. C. P. 172. 
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apparently by the doctrine of the Civil law, has, from an early date, 
established the rule that the proprietor of land on a higher level has a 
natural right incident«to tlie ownership of such soil, that the surface 
drainage of his laud (wliether it arises from a spring or from rainfall or 
from flood, the waters from which sources have either originated in or 
fallen on or come to such land directly or have passed on to it from 
other land situated on a still higher leveU) shall be received by the pro- 
prietor of the land below,* though, no doubt, it has been laid down at 
the same time that this duty on the part of the lower proprietor, or this 
‘ servitude,’ as it is* called, which the lower land owes to the adjoining 
higher laud, does not extend so far as to compel him to keep his land in a 
marshy state, but that it is fulfilled if he merely provides a passage for 
such water over bis land.® 

The Indian Easements Act (V of 1882) S. 7. illus. (i) has adopted 
the rule laid down in the above decisions. 

Extent of the right of the proprietor of higher land to discharge 
surface drainage- — This right of the proprietor of the upper land does not 
extend to the discharge of surface water from his own land over that of Ids 
neighbour by collecting it into drains or culverts or artificial channels.* 
But it has been held in America that, although the obligation of tho 
iower proprietor to receive surface waters applies only to waters which 
flow naturally withorit any act of man, it is not to be under.sto( 5 d 
therefore that the upper proprietor is not permitted to do anything on his 
own land; that the law only intends that he siiould not discharge upon 

* Hameedoonnissa v. Sutli, W, H. (F. B. No.) 25. To ibis case, Uio 

Calcutta FTi^h Court docidod that the proprietor of a lower laud obHtructinpf tho flow of sur- 
face drainage from tho land of a proprietor above him, is not liable, in tho abacnco of 
proof of substantial damage ; it further iield that, if iho liigher land bo in tho ooonpation of 
ryots, the landlord is competent to maintain a suit for damages, atid that the measure of such 
damagoa is tho loss of rent which tho landlord is likely to suffer from the destruction or 
deterioration of the crops caused by the obst^ iction of water. Of. Jiam Chandra Jana v. 
Jibuti Chandra Jana, 1 B. L. li. (A. 0.) 203. * 

•' 8 Muihoora Mohun 3/i/feo v. Mohandra Nath Falf Cal. S. 1), 1860, pt, IT, 301; Ratneedwn^ 
nisaa v. Ani nf^ Moyee J)asi^ Sutli. W. R. (F. B. No.) 25 ; Kholtiir Nath Ghosc v. Frosanno Ghose 
GoifialUf 7 Suth. W. BT. 498; KopiC Fnoree v. Mtnik Sahno, 20 Snth. W K. 287 ; Snhramaniya 
Ayyar v Rama Chandra I. L. H. 1 Mad. 335; Khoorshed Uostmn v. Trltnaran 8inffy 2 Cal. 
li, R. 141 ; lUMm AH v. Fates Mundalj I, L. R. 8 Cal. 468; 10 Cal. L. R. 396 ; Abdul Hakim v. 
Qonesh DMy I. L. R 12 Cal. 323. Cf. Robinson v. Ayya Krishnama Churiyary 7 Mad. H. C. 37. 
•*,. ^ Kopil Fooree v. Manik Sahoo, 20 Snth.* W, R. 287. 

4 Augoll on Watorconrses (7th ed.) § 271. 
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tlie lower land water which would never have fallen there by the disposi- 
tion of tlie places alone. In Kauftmm v, Griesemer^, Woodward J., after 
having cited some cases, said: — These cases recognise the prin- 
ciple that the superior owner in a.y improve his lands by throwing in-' 
creased waters upon his inferior through the natural and customary 
channels, whicli is a most important principle in r(3si^ect not only to 
agricultural, but to milling operations also. It is not more agreeable to 
the laws of nature that water should descend, than it is that lands should 
be farmed and mined ; but in many cases they cannot be, if an increased 
volume of water may not be dischiirged through i^atural channels and 
outlets. The principle, therefore, is to be maintained ; but it should bo 
prudently applied.” 

Argument in support of a right to a reasonable user.— In Basset v. 
Salisbury Manufacturing Co '^ it was held that, if the owners of a dam 
erected in a watercourse, obstruct by means of their dam the natural drain- 
age from the land of another, even when the latter does not happen to be a 
riparian proprietor, and thereby cause actual dauingo, they become liable 
toliim therefor, unless such obstruction was caused by them in the reason- 
able use of their own land or privilege. Bartlett, J., very forcibly states • 
the argument in support of this doctrine of reasonable user, in the fol- 
lowing terms: — If A has the absolute and unqualified right to receive# 
from and discharge into the adjoining land of B, all the drainage and 
percolation as they naturally flow between that land and his own, this 
is substantuilly a right to the use of B’s land, practically depriving 
the latter of all beneficial enjoyment of his property, and in effect 
amounting to an appropriation of it; and as B and the other neighbouring 
landowners must have similar rigiits, the improvement or beneficial 
occupation of land becomes iu fact impossible, and property in the soil 
for nearly all useful purposes is annihilated. But we do not think it 
follows from this, as some recent cases have held, that a landowner has 
the full and unlimited ow/iership, andythe absolute and unqualified right 
of control, of all water in and upon liis land not gathered into natural 
watercourses; for the non-existence of an absolute right, doos^ not con- 
clusively disprove the existence of a qualilied right.” — As iii these cases 
of the watercourse, so in the drainage, a inan may exercise his own 
right on his own land as he pleases, provided he do(^s not interfere with 

* 26 Penn. St. (Amor.) 407, citod in Angell on IVatcrooursoa (7fch ed.), 108 o. 

• 43 K. Jl. {Aiiier. I 500, cited in Angcll on WiitorcourHos, §§ lOSs, note. 
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the rights of others. The rights are correlative, and, from the necessity 
of tlie case, the right of each is only to a reasonable user or management, 
and whatever exercise of one’s right or use of one’s privilege, in such case 
is, such a reasonable user or management is not an infringement of the 
rights of others ; but any interference by one landowner with the natural 
drainage, injurious to the land of another, and not reasonable, is unjusti- 
fiable.” 

Doctrine of reasonable user not countenanced in England. — But this 
doctrine of reasonable user has not been applied under similar circum- 
stances by the Courts in England. As regards the right of a landowner 
to deal with surface drainage, he appears under the Common laAV of 
England to be placed under a stricter responsibility than that to which 
he is subject according to the law in America. 

Liability of the proprietor of higher land when the surface drain- 
age, in consequence of change of level of that land, causes damage to 
the proprietor below — If a person, by deposit of earth or other material, 
raises the level of his land, and causes the rainfall on its surface to 
descend on the land of his adjoining neighbour (into which, but for 
the alteration in the level, such water would not have passed), and 
thereby occasions substantial damage to him, then according to the deci- 
sion of the Court of Appeal in Hurdman v. North Eastern Bailwa^,^ 
the person causing damage by such artificial disposition of his land, 
commits a wrong, for which he is liable to an action at the instance 
of the party injured. Cotton, L. J., in delivering the judgment of the 
Court distinguished Wilson v. Waddell,^ as applying to damage result- 
ing from surface water in the natural use of land, e. g., the mining of 
minerals, and said that “ if any one by artificial erection on his own 
land, causes water, even though arising from natural rainfall only, to 
pass into his neighbour’s land, and thus substantially to interfere with 
his enjoyment, he will be liable to an action at the suit of him who is so 
injured.” j, 

Rights and obligations of landowners with regard to water running 
in' subterranean streams.— The principles of law which govern subterra- 
nean water, when it flows in a known and defined stream, are precisely 
th‘e same as those which govern water flowing over the surface of the 
earth in &’visible aud'defined natural channel. Law creates correlative 

^ 1 3 C. P. D. 168. Cf. Broder v. BaUlard, 2 Oh. D. 692. 

* 2 App. Cas. 95. 
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rights and obligations between adjoining landowners with regard to 
ranuitig water as soon as it is gathered into a stream notorious and 
well-defined, whether it passes over the surface,* or pursues its course 
through the bowels. Of the earth. In limestone regions,’^ says Lewis, 
C. J., in Wheatly v. Baiigli} ‘^streams of great volniiie and power pur- 
sue their subterranean courses for great distances and then emerge from 
their cavenis, furnishing power for machinery of every description, or 
supplying towns and settlements with water for all the purposes of life. 
To say that these streams might be diverted or obstructed, merely be- 
cause they run through subterranean chaiinels, is Jo forget the rights 
and duties of man in relation to flowing water. But to entitle a stream 
to the consideration of law, it is certainly necessary that it be a water- 
course ill the proper sense of the term.” If the chauiiol or course,” 
said Pollock, 0. B. in Dudden v. Oiiurdiam of Glutton Union, ^ ‘‘is known, 
as in the case of the river Mole,® it cannot be interfered with.” 

Dickinson v. Grand Junction Canal Co -'The question wliether the 
water of a subterranean stream maybe diverted or intercepted by the 
owner of the land above, through which it flows, to the prejudice of . 
the owner below in whose laud it issues in the form of a spring, or over* 
whose land it flows in a distinct cluinriol, directly arose in Dickinson 
and another v. Grand Junction Canal Co.^, which, though commented 
upon and disapproved of in subsequent cases, in so far as it undertakes to 
decide concerning water percolating through the earth, remains unsbaken 
and has indeed been accepted ns sound authority, as regards the law 
enounced therein with respect to water flowing in defined channels under 
the surface. In that case, a mill belonging to the plaintiffs was worked 
by the water of a river, which was supplied by a subterranean stream, 
as well as by water percolating underground through an intervening 
strata of chalk. The defeiuhint, canal company, by digging a well at 
the summit level of their canal, and pumpiug up water from it by ineans 
of pumps and steam engines, to ^o^iply their canal, intercepted both 
species of underground Avater, Avhicli would otherwise have flowed 
and percolated into the river, thereby preventing the plaiutifTs frotu 

* 25 Penn. St. (Amor.) 528, cited in Angcll on Waterconrses (Tfcn ed.} § 113a. 

•IIL&N. 027. 

6 Tlie stro.'un of Inglcborongli affords anotlicr iustanco. Pheac on Rights of VVnter, 33. 

4 7 Ex. 282 ; 21 L. J. Ex. 2U ; Wnod v, Wandj 3 Ex. 748; 18 L. J. I'ix. 305; per Ijm 
Wenaloydalc in Ch't^cnwre y. Uichdi’dSf 7 il. L. C. 340 ; 20 L. J. Ex. 81 ; 5 Jur. N, S. 78, 
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working tbeir mill as effectually as they had been done before. The 
Court of Exchequer held that the abstraction of such underground 
water by the digging of a well was clearly a diversion for which an 
action would lie at Common law for the injury done to the plaintiffs. 
That portion of the judgment which deals with subterranean percolation, 
and holds that an interference with it is actionable, must no doubt, since 
the decision of the House of Lords in Cha^semore v. Richards,^ to which I 
shall have occasion presently to call your attention, be taken to have been 
overruled. 

Extent of the rights of landowners with regard to the use of the 
water of subterramean streams. — The same reasons, which have led to the 
assimilation of the law of subterranean streams to the law respecting 
superhcial watercourses, also require that the same rule of ‘ reasonable 
user' which applies between riparian owners in the latter case, should 
determine the extent to which each landowner, through whose land such 
subterranean stream passes, is entitled to participate in its water. 

Right and obligations of landowners with regard to subterranean 
percolations. — On the other hand, subterranean waters not flowing in a 
.defined stream but merely oosing, filtrating atid percolating through the 
pores and interstices of the earth, are governed by entirely different legal 
principles. The existence, origin, movement, and course of such waters, 
are so secret, changeable and uncertain, that it is extremely difficult, if 
not impossible, to construct in re.speet of them any definite system of legal 
rights and liabilities. It is as difficult to measure the precise orbit of the 
right of each landowner with respect to such percolations, as it is to ascer- 
tain the fact, or the extent of, its violation in each individual case. More- 
over, even if the difficulty of defining the mutual rights and liabilities of 
landowners with respect to such waters, were surmountable, the recognition 
of them would materially interfere with drainage and agriculture, mining 
and building, and various other works of utility. These and other considera- 
tionh of a like nature have induced ^urts of Justice to place subterranean 
percolations, for legal purposes, in the same category as the metallic 
oxides of which the earth is composed, and thus to apply to them the same 
principle which gives to the owner of the soil all that lies beneath its sur- 
face, whether it is 'solid rock or porous ground or venous earth, or part 
soil, part Whter : Cujifti est solum ejus eat usque ad coelum et ad inferos. 

~ * 7 H. L. C. 349 i 29 L J. £*. 81 ; 6 Jiir. N. 8. 873. Of. Nero River Co. v. Johnson, 2 El. 

A El. 436 ; 29 L. J. M. C. 03 ; 6 Jnr. S. S. 374, jnr Crompton, J., 



StTt^TERKANEAK PfiRCOtiATION, 


315 

Acton V. BlundiBll. — In Acton v. Bbtndell,^ the plaintiff’s mill was 
worked by water raised from a wejl excavated by him on his Jand within, 
twenty years before tlie action. At a distance •of half a mile from this 
well, the defendant’ sunk a deep pit in his own land for minings purposes 
and kept it dry by pumping in the usual way. The consequence of this 
was, that underground water was intercepted and prevented from per-- 
colating into the plaintiff’s well ; and in addition to this, water which 
had already percolated into the well was abstracted or withdrawn from it. 
The Court of Exchequer Chamber held that, the loss which the plaintiff lyid 
suffered was damnum absque injurilL, and that ho had no cause of action. 
The judgment of the Court was delivered by Chief Justice Tiiidal, and it 
is so instructive that I shall read portions of it to you. 

‘Mil the case,” said his Lordship, “of a well sunk by a proprietor 
in hia own land, the water which feeds it from a neighbouring soil does 
not flow openl}'' in the sight of a neighbouring proprietor, but through 
the hidden veins of the earth beneath its surface ; no man can tell what 
changes these underground sources have undergone in the progress of 
time; it may well be that it is only yesterday’s date that they first took 
the course and direction which enabled them to supply the well ; again, no* 
proprietor knows what portion of water is taken from beneath his own 
soil; how much he gives originally, or how much he transmits only ; df 
how much he receives ; on the contrary, until the well is sunk, and the 
water collected by draining into it, there cannot properly be said with 
reference to the welh.to be any flow of water at all.” — “ If the man who 
sinks the well in his own land can acquire by that act an absolute 
and indefeasible right to the water that collects in it, lie lias the power 
of preventing his neighbour from making any use of the spring in his 
own soil which shall interfere with the enjoyment of the well. Ho has 
the power still further of debarring the owner of the land in whicli the 
spring is first found, or through which it is transmitted, from draining 
his land for the proper oultivation ol^the soil.” — “The advantage on one 
side, and the detriment to the other, may bear no proportion. The 
well may be sunk to supply a cottage, or a driuking-placcr for cattle, 

• 

I 12 M. A W. 324 ; 13 L. J. Ex. 289. This case lias approved of in several cases : soo 
Chasemore v. Richards, 7 II. h. C. 349 ; 29 L. J, Kx. 81; 5 Jar^N. S. 873; New River Co. r. 
Johnson, 2 El. A El. (435) 444 ; Humphries v. Brogden, 12 Q. B. 753 ; Smith v. Konrich, 7 C. B. 
540; Reg. v. Metropolitan Board of Works, 3 A. A S. (710) 727; Ballacorkish Silver Lecrtf"!f^ 
Copper Mining Co. v. Harrison, L. R. 5 P. C. 49. 
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whilst the owner of the adjoining land may be prevented from winning 
metals and minerals of inestimable valne. And, lastly, there is no limit 
of space within which the claim of right to an underground spring can 
be confined.” 

The above case decided, that a landowner by sinking a shaft in his 
own land may lawfully (i) intercejjt sabtei-ranean water and prevent it 
from percolating into the well of another landowner, or (ii) abstract 
or withdraw water which had already percolated in his well. 

Chasemore v. Richards-— The first proposition was subsequently re- 
enunciated in the leading case of Cluisemore v. Richards,^ in which the 
judgment of Tiudal, C. J., in Acton v. Blundell,^ was fully approved by 
the House of Lords. In this case, the defendants sunk a deep well in 
their land, and pumped up large quantities of water from it for the 
supply of a town, many of its inhabitants having no title as landowners. 
In consequence of this operation, underground water was intercepted and 
prevented from percolating through the strata and feeding a river, the 
water of which had for more than sixty years turned plaintiff’s mill. It 
was contended on behalf of the plaintiff that, even granting that 
‘the defendant had a right to dig a well and appropriate the water for the 
use of his own property, yet his right did not extend to such an nn- 
r-easonahle user of it, as would justify his abstraction of water for 
the use of persons unconnected with his estates. This argument found 
favour with Lord Weusleyclale, but the other noble and learned Lords, 
Lords Chelmsford, Cranworth, Kiugsdown and Brougham, held that the 
plaintiff had no right of action. Lord Chelmsford said : — “ But the 
right to percolating underground water is necessiii-ily of a very unoer- 
taiii description. When docs this right commence? Before or after the 
rain has found its way to tlie ground? If the ownei’ of land, through 
which the water filters, cannot intercept it in its progress, can he prevent 
its descending to the earth at all, by catching it in tanks or cisteims? 
And how far will the right to this vip’^idv supply extend? In this case the 
water, which \iltimately finds its way to the river Wandle, is strained 
through tl;c soil of several thousand acres — Ai’e the most distant land- 
owners, as well as the adjacent ones, to be bound at their peril to take care 
to use their lauds so as not to interrupt the oozing of the water thi’ough 

• 7 H L. 0. 349 ; 29 L. J. Ex. 81 j 5 Jur. N, 8. 873. 

» 13 M & VV. 324 ; 18 L. J. Ex. 289. 
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the soil, to a greater extent than shall be necessary for their own actual 
wants ? ’■ ‘ , 

You will have observed that this case went a^step further than Acton 
V. BlundelU had done in this direction. The fact that the plaintiff’s well 
had been worked for more than sixty years, and that the defendants ab- 
stracted water for purposes wholly unconnected with the use of their 
land was treated in this case as altogether immaterial. 

New River Co. v. Johnson. — The second proposition was re-affirmed 
in New River Co. v. Jolmson^^ where the waters which had already per- 
colated into the well of the respondent, was drained by a sewer con- 
structed by the appellants under statutory powers. The Court of Queen's 
Bench held that, as the damage was not actionable, respondent had 
no right to compensation. 

Ballacorkish Silver Lead and Copper Mining Co. v. Harrison. —The 
rule of law regarding subterranean percolations laid down in the above 
cases, as between owners of pi*operties adjoining one another longitu- 
dinally on the earth’s surface, was, in the case of Ballacorkish Silver Lead 
Copper Mmmg Co. v. Jfarrison,^ applied by the Privy CouthuI as between 
ovvnej*s of properties coiitiguoiis to one another vertically. Their Lord-* 
ships, Iniving arrived at the conclusion that the two cases were substanti- 
ally identical, and that the same law must govern both, held that a laud^ 
owner wlio had granted the surface to another I’ctaining the mines iiuder- 
iieath, was, in the absence of an express agreement, not responsible to the 
grantee, if in working the mines ho drained the water from the surface 
springs. 

“To hold otherwise” said Lord Penzance, delivering the judgment 
of the Board, “ might not imj)robably result iu rendering the reservation 
of mines wholly useless. Percolation of water into mines to some ex- 
tent is an almost necessary incident of mining. And if the grant of the 
surface carries with it a right to be protected from any loss of sur/aco 
water by this percolation., the owiier.^f the surface would hold the owner 
of the mines at his mercy, for he would be CJititlod by injunction to in- 
hibit the working of the mines at all.” » 

Grand Junction Canal Co. v Shugar —But ib Grand Junction 

» 12 M. A W. 324 : 13 L. J. Ex. 289. 

• 2 Wl. & BI. 435. Cf. V. Metrojfolittm Board of Works, 3 B. & S. 710; U Jur. N, S. 
1008 ; 32 L. J. Q. B. J05. 

• L. R. 6 1'. C. 49. 
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Canal Co. v. Shitgar,'^ the above rule was held not applicable, where the 
proximate :ce8ult of the abstraction of subterranean percolations was to 
sensibly diminish the supply of water in a natural watercourse, flowing 
over the surface of the adjoining land in a clear and defined channel. 
" You are not,” said Lord Hatherley, L. C., “ by your operations, or by 
any act of yours, to diminish the water which runs in this defined 
channel ; because that is not only for yourself, but for your neighbours 
also, who have a clear right to use it, and have it come to them un- 
impaired in quality and undiminished in quantity.” 

Boman and Scottish law. — The rule of English law with regard 
to subterranean percolations is in accordance with the doctrine of the 
Civil Law which laid down that if a man dug a well in his own field, 
and thereby drained his neighbour’s, he was not responsible to him ; but 
then this rule was subject to the impoiiant qualification, namely, si 
non animo vicino nocendi sed sunm agrum meliorem faciendi id fecit,* 
that is, if he did so with the object of improving his own field and not 
injuring his neighbour’s. 

And this view is followed by recognised authorities in the law of 
•-Scotland, who say that an owner using his own laud mast act ‘not in 
mere spite or malice, in mmulationem vicini. ”* 

u Whether, according to English law, presence of malice 
creates any responsibility in the person intercepting subter- 
ranean percolation- — How far the presence of utimixed malice, which, 
it must be admitted, is always extremely diflicult, if not impossible to 
prove, would affect the application of the rule, has not been directly 
discussed, far less authoritatively decided, in any case in England. In 
Raweiron v. Taylor,* which declared the unqualified i-ight of a person 
to drain the surface water found on his land, even to the prejudice of 
his neighbour, Baron Martin was of opinion that the existence of malice 
was wholly immaterial. “The proprietor of the soil,” said his Lordship, 
“has, prim^ facie, the right to d;.ain his lanfi; and, unless there is 
some express authority to show that his motive in so doing affects the 
question, ip my opinion the motive is altogether immatei'ial.” 

American view- — The point, however, has been discussed in several 
cases by the Courts in America ; but, as might have been expected from 
the nature of the difiibulties attending the solution of the question, not 

1 li. R. fi Ch. 483. S Bell’s Prinniples of the T.nw of Seotlnud, § 966. 

i Dig. zxxix. 3. 1. 12. * 11 Ex. 369 ; 25 L. J. K.x. 33. 
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with any very satisfactory result. It is not easy to fix with precise cer- 
tainty the direction in which th^ balance of judicial opiu^ii in that 
country lies, but the assertion may be hazarded that there is a grow- 
ing tendency to treat the presence of malicious motives as devoid of any 
real significance. 

Discussion of the point- — ^The motives which impel a man to do 
a particular act may be infinite. Where the desire to cause mischief to 
the property of a neighbour by the interception or abstraction of per- 
colating water, combines with a desire to effect ifnprovements on one’s 
own property, however reprehensible such a desire may be as a matter 
of conscience, in law, it ought to be a matter of absolute indifference. The 
legitimate portion of the desires, which in this particular instance are 
present in his mind, may be quite adequate to produce the contemplated 
result, which in itself is lawful. To say that even in such a case bis con- 
duct begets a legal responsibility is to confound the respective provinces of 
jurisprudence and morality. But where such act is the immediate out- 
come of utter malevolence, as for instance, when a person digs a well and 
continually pumps up percolating water through it, and disposes of it in 
such a way as unmistakeably to show that he is doing it not for any* 
benefit lo himself, but simply to deprive his neighbour of the use of the 
water of a spiing fed by such underground percolations, the questioif 
assumes a rather diflicult aspect. It is easy to prophesy that the recogni- 
tion of a legal responsibility in such a case will tend to promote vexa- 
tious litigation, an evil which on the whole is scarcely less serious than 
that of allowing losses arising from such unneighbourly conduct (by no 
means frequent), to go without repamtion. 

Pollution of surface drainage and subterranean percola* 
tion- — Altliough a landowner has an unqualified right to dispose of in 
any way he chooses, surface water found on his land, or subterranean per- 
colations passing through it, yet if he corrupts or pollutes such watar to 
the injury of his neighbour, he comi.^its a wrong which may be vindica- 
ted in damages and may also be restrained by an injunction. 

This is laid down by Act V of 1882, and is also the law* in England 
and America. 

Hodgkinson V. Ennor- — In the case* of Hodg/dnson •^k.^lnnorj^ it . 
was urged that the principle of law relating to diversion or obstruction of 
underground water flowing in nnkaown*aiid undefined streams, establiBlii{ad>!r- 

> 4U. 229; 32L. J. B. 31 . 
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in the case of Chaaeniore v. Richards^, applieil equally to pollution of such 
water, ami /liat therefore no action w^uld lie for injury to a landowner 
by the pollution of pevCohifcin^ water, as by washing of lead on his laud 
in the ordinary way. iiut the Court held that, though the person 
polluting the water might have a right to use it by wasliing lead, yet he 
could not so use it as to cause an injury and a nuisance to his neighbour, 
Ballard v. Tomlinson. — In Ballard v. IhinUnaonJi the plaintiff and 
the defendant, who were adjoining landowners, had each a deep well on 
his own laud, the plaintiff’s land being at a lower level than that of the 
defeiidiiiit’s. The defendant turned sewage from his house into his well, 
and thus polluted tlie water that percolated underground from tlie 
defeiuhint’s to the phiintilf’s land, and through it into his well. Tiie 
phiinliff drew water from his welt by means of a pump, and the water 
was found adulterated with sewage. It argued that but for pump- 
ing, the polluted water in the defendant/ s well would not leave percolated 
at all into the plaintiff’s ; but the Court of Apptnil ludd tltat that made 
no difference iu the liability. 

The roiKSOU why the interception or diversion of water not running iu 
’ a defined stream, Avliether above or below the surface, is not an injury to 
those persons over or through whose land such water, unless intercepted 
br diverted, would liave. passed by gravitation, and the reason why the 
pollution of such water is an injury to those persons over or through 
whose land such polluted water passes, lias been said to be that in tlie 
former case the interception or diversion, when done iu a reasonable 
manner, being an act done within the limits of tlie land of the person 
who does it, is perfectly legal, even thougli it has the effect of depriving 
the adjacent owner of the water which would otherwise have passed 
to him, but to which until it had so passed lie had no right, by reason 
of the water not running iu a defined channel ; wliilst in tlio latter case, 
the, polluted water gets on to the land of the adjacent owner and a 
nuisance is committed there, precy^dy in the ^ame way as if a basket 
of rubbish had been taken and emptied on his land. 

1 7 H. V, C. 349 ; ?9 L. J. Kx. 81 ; 5 Jur. N. S. 873. * 
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RIPARIAN RIGHTS.— (Cdn/mued.) 

BSasements in nataral streanris — ^Acquisition of sitcli easements by grant — How easements for 
a limited period or on condition may bo acquired — Acquisition of easements by prosorip* 
tion Extent of oasoraonts acquired by prescription — Acquisition of a prescriptive right 
to pollute the water of a natural atroani— Right to obstruct the water of a public navi- 
gable stream— Whether a right to havo water diverted by another may bo acquired by 
prescription— Easemout in respect of surface drainage— Kasor^ent in respect of subter- 
ranean percolation— Artificial streams — Ownership of artificial streams— Acquisition of 
right in artificial streams by grant — By prescription — Acquisition of such right as against 
the originator of the stream — Temporary artificial streams — Arkxorvjht v. Gell-^Wuod v, 
Wauch — Oreatrex v. Hayviard — Permanont artificial streams — Holkor v. PorrW — llnherte v. 
Richards — Ra7neshur Par shad Narain Sing v. KoovJ Behary Pattuk — Rayappan v. Vir ibliadra 
—Right in artificial streams on sovorance of estates — The Indian Easements Act, a. 13. — 
Discussion of authorities — Right to scour or repair the channel of an artificial stream— 
Extinction of easements — By unity of absolute ownership — By alterations in the dominant 
tenement — By efiiux of time or fulfilment of condition — By express release — By abandon- 
ment. 

V. Right to erect defences against the oncroaohment or the flood of the river — Extent* 
of the right in case of ordinary floods — Extent of the right in case of extraordi- 
nary Hoods — Alloratioii of the natural condition of frontage by riparian or littoral owners 
— Uow an obligation to maintain and repair an enibankmont may bo imposed on a frotS 
tager — Ifudson. v, Tahor — Nnff’er Chunder Bhutto v. Jotendro Mohun Tagot'o — Extent of 
such obligation in enso of ordinary and extraordinary floods respectively. 

Ill this lecture I propose in the first place briefly to touch upon a 
few topics relating to easements in natural streams, then to consider 
the principles which govern the rights and duties of landowners with 
respect to artificial streams, and finally to deal with the last head of 
riparian rights, namely, the right of riparian proprietors to erect de- 
fences against tlic encroachment or the flood of the river. 

Easements in natural streams.—The natural rights of a ripai*ian 
proprietor to the use, purity and of water in a well-defined natural 
stream, whether superficial or subterranean, which we have discussed •at 
length in the two preceding lectures, are liable to be enlargtdf modified 
or abridged by grant/ covenant (express or implied), prescription^* or 

A Sampson v. lioddinoii, 1 0. B. N. S. 590; 26 L. J. C. P. 148^ JKmhrey v. 6 Ex. 353 ; * 

20 L. J. Ex. 212 ; Howard r. Wrighty I Sim. & St. 190; Bealt/ v. Shav)y 6 East, 209 j Ralston ▼. 
Bensted, 1 Camp. 463 ; Oour Sahoy Sing v. Sheo SSwy Singy 15 Subh. W. R. 91. 

® Ibid ; H>:eranu7\d Sihoo v. Kfmheermmissa, 15 Suth. W. R. 516; Chumroo Sing v, MnlticU 
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statute.* An enlargement or modification o£ these natural rights in one 
or more of the riparian proprietors on any natural stream, generally, if 
not always, synchroniz‘^8 with an abridgment or modification of such 
natural rights in one or more of the other riparian proprietors on the 
same stream; and when an enlarged or modified right to the use, purity 
and flow of any stream is acquired by any riparian proprietor in any of 
these modes, abridging or modifyng the natural rights of one or more of 
the other riparian proprietors on the same stream, it is called an ease* 
ment.* 

Acquisition of s^ch easementslby grant- — In England, a tight to an 
easement can be created only by a deed.® In this country, there is 
indeed no positive enactment forbidding the creation of an easement by 
parol,* but the use of the expression ‘ intangible thing,’ in the second 
paragraph of section 54 of the Transfer of Property Act (1.V of 1882), 
renders it probable that since that Act has come into force, an easement 
cannot be transferred, and presumably therefore cannot be created, with- 
out a registered instrument. 

When these water-iights are acquired under a gmnt or covenant, 
their extent must be determined by the terms of the instrument by 
which they are created, considered by the light of the surrounding cir- 
cumstances with reference to which they had been used.® 

How easements for a limited period or on condition may be acquired. 
— Under a grant (or covenant) an easement may be acquired either 
permanently or for a limited period, or until the happening of a certain 
specified event ; for instance, a right to divert water from a stream to a 
mill for ninety-nine years,® either during the whole day or between cer- 
tain hours,’^ may be acquired under a grant. But no such limited right 
can be acquired by prescription.* Acquisition of an easement for a 

Khyrut Ahmedt 18 Suth. W. R. 525 ; JRayappan y. Virahhadraf 1. L. R. 7 Mad. 530; Feruviul v. 
Ramasami, I. Tj. R. 11 Mud. 1(5. 

1 Manon v. Shre^mhury Railway Co.^ L. R. Q. B. 537. 

8 Angell on Watoroo arses (7th od.), §§ 21^«i — 319c. 

Goddard on Easemcnta (3nl ed.), XI 6. 

* Krish^(^ :. R iyappUy 4 Mad. ET. 0. 98. 

6 Zord V. CoinmisAoners of, Sydney, 13 Moo, P. C. C. 496 ; Taylor v. 8t, Helens, 6 Ch. 0. 
204?; Wood V. Saimdersy 4fi L. J. Ch. 514); Angell on Watoroourses (7th ed.), § 14»8. 

6 Davis^v\ Moi'gan, 4 B. 0. 8 ; Goddard on Easements (3rd ed.), 126; Kristina Ayyan r. 
Vencata Chella Miidali, 7 Mad. H. 0., (60) 64. 

7 The Indian Easements Act (V of 1882), «. 6. 

8 JLid., s. 15, oxpl. 1. 
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limited period is, in fact, inconsistent with the essential nature of pre- 
scription, wliether statutory or otherwise^ which, after enjojment for a 
period, more or less definite, and subject to certain conditions recognised 
by the law, creates an absolute right to such easement, founded, in troth, 
upon a presumption of its anteco<ient immemorial existence which, unless 
abandoned or otherwise extinguished, must, upon general principles of the 
law, endure for ever. „ 

Acquisition^of easements by prescription — Easements in water may 
also, as I have said, be acquired by prescription ; and this again is of 
two kinds : (a) prtiscription at Common law, and (h) prescription under 
the statute. There can, of course, be no such thing as prescription at 
Common law in this country, regard being had to the peculiar significa- 
tion w'hich attaches to that expression in English law. But we have in- 
stead the presumption of a grant or of some other legal origin from long 
continued and peaceable enjoyment of an easement as of right.^ 

As regards prescription under the statute, the 2nd section of the 
English Prescription Act (2 & 3 Will. IV. c. 71), and the 26th Section 
of the Indian Limitation Act (XV of 1877), which corresponds to section- 
27, Act IX of 187 1 , expressly provide that easements may be acquired* 
in respect of ‘ any watercourse or the use of any water,’ if the conditions 
mentioned in those sections are fulfilled. Section 15 of the Indian Ease* 
ments Act (V of 1882) does not mention these easements specifically, 
but includes them under the generic term ‘easement.’ It has been 
held upon the English Prescription Act,* as well as upon the 27th 
section of Act IX of 1871,® which has since been superseded by, though 
substantially reprodiioed in its original form in, the 26th section of the 
Indian Limitation Act, XV of 1877, that provisions contained in thorn 
are merely remedial and have been enacted for the purpose of facilitating 
the establishment of rights of easements; that they are not exhaustive, and 
do not preclufle the acquisition of easements by prescription at Common 
law, in England, — and by the i)re8umption of an antecedent grant or ar- 
rangement or some other legal origin based on long-continued and adverse 
enjoyment of the right, in this country. 


1 Riijrup Ko^y v. AbiU Hossein^ L. R. 7liul. App. 2*1^; I. L. R. ^ Cal. 394; 7 Cal. L. R. 

629; Ronthunawmi Tftvar v. Collector of Madnra^ 5 Mad. 11. C. 6. • * 

2 Holford V. Hunkinaon, 5 Q. B. 584; 13 L. J. Q. B. 116. Cf. Hollins y. Vemey, 11 Q. B. D. 
715, pfr Lord Coleridge, 0. J. ; Ay^Lesley y/Qlover^L» R. lOCli, 283. 

• Rajrnp Koer v. Ah id Hosseiv, supra. 
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A consideration of the natare of the conditioms which must be satis- 
fied, before an casement may be acquired by prescription either at Oom- 
inon law or under the statute, aud a discussion of the several points 
which have arisen with regard to them, would take us very much beyond 
the limits which I have assigned to this lecture. For information upon 
these matters I can only refer you to such treatises as deal exclusively 
. with the subject of easements. 

Extent of easements acquired by prescription — Where these water- 
rights ai’e acquired by prescription, their extent must be determined by 
the accustomed user, ihat is to say, the user upon which such right is 
grounded. But this must not be understood to imply that the riparian 
owner who has acquired the right, is bound to use the water in the same 
precise manner, and to the same precise extent, or apply it to the same 
mill ; that he must not enlarge the area under cultivation, or change the 
mode of it, or enlarge the dimensions of the wheels or the horse-power ’of 
his machinery, or change the site of bis mill. For that would really 
prevent the growth of agriculture and stop all itnprovements in machinery. 
The true rule is, that he may change tlie mode, the object, and even the 
«plaee of using the water, provided the variation thereby effected is not 
so material, as to sensibly prejudice the rights of other riparian proprie- 
tors.i 

A difficulty may, however, arise, if the user has been varying in 
extent. It has been held that in such cases the Court is not bound to 
found its judgment solely upon the actual user proved, but may also 
take into consideration the surrounding circumstances.* 

Acquisition of a prescriptive right to pollute the water of a natural 
stream. — A right to pollute the water of a natural stream may be ac- 
quired by prescription and where the pollution has been gradually 
increasing from time to time, in consequence of the discharge of addi- 


' LvttreVa Case, 4 Rep. 86 ; Bealy v. Shaw, 6 Bast, 209 ; Alder v. Savill, 5 Taunt. 424 j 
Brown v. Best, 1 WilSv 174 ; Saurulers y. Newmftn, I B. & Aid. 258 ; Baxendale y. McMurrayi 
L. R. 2 Ch. 790; Berumal y. Ramasami, I. .L. K. 11 Mad. (16J 19. Angell on Watercourses 
(7t]i ed.), 230 ; Goddard on Basomeufcs, (3rd ed,), 492-493. 

* Cowliny y. Higginson, 4 M. & W. 245; Bealy v. Shaw, 6 Bast, 209; Ballard y. Dyson, 
1 Taunt. 279 ; Williams v*. James, L. R. 2 0. P, 677. 

• Wright V. Williams, 1 vM.& W 77; Wood v. Wand, 3 Ex. 748 ; 18 L. J. Ex. 306; Oarlyon 
y, Zovering, 1 11. & N. 784; Moore v. Wehh, 1 0, B. N. 8. 673; Attorney-General v. Halifax, 39 

Oh. 129; Wood y. SutcMffe, 2 Sim. N. S.' 163; 21 L. J, Oh. 253; Murgatroid v, Robinson, 
tS: & B. 391 ; 26 L. J. Q. B. 238. 
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tional quantity of sewage or other noxious material into the stream, the 
extent of the right acquired is determined by the extent of tlys pollution • 
at the commencement of the prescriptive period, >» and such period begins 
to run when the pollution first perceptibly prejudices the servient estate. 

Right to obstruct the water of a public navigable stream. — It 
follows from the essential nature of prescription, namely, that it pre- 
supposes an antecedent grant, that no right to obstruct the water of a 
public navigable stream can be acquired by prescription, because the public 
is incapable of making a grant but it is questionable, whether under 
the Indian Easements Act (V of 1882) such a right.may not be acquired 
by the continuance of the obstruction for a period of sixty years.* 

Whether a right to have water diverted by another may be acquired 
by prescription. — In treating of the mode of acquisition of easements in 
the water of natural sti’eams, I had confined myself exclusively to those 
cases where the easement subjects the servient owner to disadvantage, 
by taking from liim the use of the water, for the watering of his cattle, 
the irrigation of his land, or the turning of his mill; but there may 
indeed be cases in which such easement may be attended incidentally, 
with equal or greater advantage to him, such ns, for instance, by rendering* 
him safe from the danger of inundation, to which the cessation of the 
diversion of water in the accustomed mode by the dominant owner might 
expose him. In such cases, the servient owner, it has been held, has 
no right to compel the Continuance of the diversion by the dominant 
owner, because it is a fundamental maxim of law, that the servient owner 
cannot by bis submission to the enjoyment of the right by the dominant 
owner for a period of twenty years, acquire in his own favour a correla- 
tive right to insist upon the continuance of the exercise of the easement 
by the dominant owner even when he finds it expedient to abandon it. 
The Indian Easements Act, s. 60, however, provides that in such a case 

the servient owner is entitled to have from tlie dominant owner such 

» 

‘ Goldsmid V. The- Tunbridge Welts Improvei jifnt CnmnussionerSf L. R. 1 Uq. IGl ; on appeal, 
L. R. 1 Cb. 349 ; Mtdropolifan Boird of Works v. The London .y*’ Norik Western Railway 4jfo., 
17 CU. I). 2t6j Crossleg v. Lightoivler h. R. 2 Ch. 478 . , . 

■ Goldsmid v. The Timbridge Wells Improvement Commissionarsj.ijiipin i Act V of 1832 

* 

s. 16, oxpl. 4. 

& Vooght V. Winchy 2 B. & Aid. 662; Angoll on Watorboarscs jf7th ed.), § 35l(.* 

♦ Section 16, laat para. 

Mason v. Shrewsbury Railway Co,, L. R.j6 Q. B. 578; Oavedv. Marian, 19 0. B. K, 
732 j 34 li. J. 0. B. (363J 363, Cf. WiUon v, 2 App. Cas. 95. “ 
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previous notice of an intention on his part to abandon the easement, ns 
•will enable jihe former without unreasonable expense on his part to protect 
the servient estate from damage ; in default of which, he is declared 
entitled to compensation. 

Easement in respect of surface drainage —The proprietor of lower 
land cannot by prescription acquire a right to the uninterrupted flow of 
mere surface water or surface drainage upon his land from or across the 
land of his upper neighbour, however long may have been the period 
during winch he has received the discharge and enjoyed the water. This 
is apparently founded upon the reason that the mere enjoyment of surface 
water by the proprietor of the lower land can aiford no cause of action 
whatever to the proprietor of the higher land, such water being treat- 
ed in law as part of the moisture of the soil, and at the absolute 
disposal of him over whose soil it passes. Nor indeed can the upper 
proprietor prevent his lower neighbour from enjoying such water, except 
by continually' dfaniing away the water that passes over his land, — a course 
so expensive and inconvenient, that it would bo manifestly unreasonable 
to insist that he should do so, at the risk of being supposed from his 
'abstinence, to intend to grant to his neighbour the use of the water in 
perpetuity, as a matter of right. But there can be no doubt, however, 
that the lower proprietor may acquire such a right by grant or covenant, 
from or with the proprietor of the upper land.* 

Easement in respect of subterranean percolations. — No right can 
be acquired by prescription in subterranean percolations, because, in 
addition to the reasons I have just stated, there exists in respect of them 
the further reason that, the person upon whom the corresponding liability 
is sought to be imposed, cannot reasonably be required to enter his protest 
against the appropriation of a thing so hidden and obscure as water per- 
colating underground.® As in the case of surface drainage, a right to 
subterranean percolations may doubtless be acquired by grant.* 

1 i?rtu>7ro/i V. Taylftr, 11 Er. 369; 20 L. J^Ex. 33; Broadhf.nt v Ranifthotham^ 11 Ex. 602 ; 
25 li. J. Ex. 115; Greaireiv v. Hayward^ 8 Ex. 291; 22 L. J, F.x. 137; (Cf. Chaaemore v. 
Richnrdi>. 7 II. L. C, 349; 29 L. .T, Ex. 81 ; 6 Jiir. N. S. 873) ; Veriimal y . Rumasami I. L. R, 
11 Mad. 16; Khoorshed ^ossein y, Teknarain Singt 2 Cal. L. R. 141 : Ke^ia Mahomed v. Bohatoo 
SWciir, Marsh, 606; Bohinfton Ayf/a Kriahnamay 7 Mad. H. C (37), 46 et seq. 

2 Ihid. 

8 Chaaemore y. Richarditf 7 H. L. C. 349 ; 29 L. J. Ex. 81 j 5 Jur. N. S., 873 ; Dickinson y. 
Grand Janctitm Canal Co., 7 Ex. 282; 21 L. J Ex. 241; Wood v. Waud, 3 Ex. 748; 18 L. J. 

lAtr. ^ * 

^05. 

♦ WhUehaud V, Parks, 2 H. & N. 870 ; 27 L. ,T. Ex. 109. 
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Artificial streamB. — An artificial stream is a stream which flows at 
' its source by the operation of man^ or, if it flows at its source by the 
operation of nature, flows in a channel marie by man.^ Thus, whether a 
stream issues from the working of a mine, or from an artificial reservoir, 
or whether it is made to flow in an artificial channel from a natural 
spring, a natural stream, a lake, or any other natural reservoir, it is in 
each case an artificial stream. But the mutual rights and obligations of 
the originator of such a stream and its subsequent appropriators are not 
necessarily the same in all these cases. 

Ownership of artificial streams.- -The water in, an artificial stream 
flowing in the land of the person by whom it was caused to flow, is 
undoubtedly the property of that person, and is not subject to any rights 
or liabilities in respect of others.* If the water of such a stream is made 
to flow upon the land of a neighbour, without his consent, it is a trespass, 
a wrong, for wliich the person causing it to flow may be held liable.^ 

Acquisition of right in artificial streams by grant.— The originator 
of an artificial stream may by grant or covenant from or with his neigh- 
bour acquire a right to flow the water of that stream upon his land; and 
he may also by similar means subject himself to the reciprocal obligation* 
of sending the water of that stream upon that laud.* Where these rights 
and liabilities are conferred or imposed by grant or covenant, theif 
nature and extent must be determined by the terms of the instrument 
creating them. 

By Prescription — Acquisition of such right as against the originator 
of the stream. Temporary artificial streams — The originator of an artifi- 
cial stream may also acquire such a right by prescription but the couti- 

* Cf. Oavitd V. Martyiif 19 C. B. N. S, 732 ; 34 L. J, C. P. 853. A natural stroam has 

been defined in the Indian EaaeriioiitB Act, V of 1882, as a Btroam, whctlurr permanent or 
intermittent, tidal or tidcless, on the Hurfaco ot‘ land or underground, which Sows by the 
operation of nature only and in a natural and known course. See b. 7, oxpl, ^ 

* Gaved v. Martyn, 19 C. N. S. 732; 3t L. J. C. P. 358 ; Mvhmoy Diuarha Nath Oho ^9 
V. Jfufitft. Doorgamonee^ Cal. S. D. 185G, p. 218; S,un Bahadoor v. Foodhae iJoi/, 8uth. W. It, 1864, 
p. 319 ; Maharanee hidxwjeet Koer y. Zutchmee Koer, 14 Suth. W. B. 349. 

* Ibid. ^ • 

* Cf. Oaved y. Martyiif 19 C. B. N. S, 732; 34 li. J. C. F. 353; liar vt.^hur Fernhad Natrain 

Sing V. Koonj Bekary Paiiuk, b. It. 6 Ind. App. 33 ; 4 App^ Caa. 121 ; I. L. B. 4 ^al. 633 ; Oour 
Sahoy Sing v. Sheo Sahoy Siny, 15 Suth. W. R. 94; Mahard^ee Indurjeet Koer y. Lutchee 
Boer. 14 Suth. W. R. 349; V. 4 Mad. II. C. dS ; Fomimatvini Tevar v. The 

Collector of Madura, 5 Mad. H. C. 6, 

Ibidt 
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iiued submission bj' the person receiving the flow of such a stream for 
twenty years or upwards to tlie exercise of that right by the originator of 
the sti-eain, does not necessarily establish in his own favour a correlative 
right to tlie continuance of the flow by the originator of the stream, 
even though it may be attended with incidental advantages to himself.*^ 
Whether the person receiving and appropriating water flowing in a-n 
artifiifial stream can by prescription acquire such a right against the 
originator of the stream, in any particular case, depends upon the charac- 
ter of the stream, and the circumstances under which it was created. If 
the stream is of a toipporary nature only, such as, for instance, where it is 
brought to the surface in consequence of mining operations, and depends 
for its existence upon the continuance of those operations, no such right 
can be acquired, because the character of the stream in that a case, how- 
ever long may have been the period during which it has been caused to 
flow, precludes the inference of a grant of the right in perpetuity, which, 
in truth, is of the essence of a right acquired by prescription.* 

Arkwright V. Cell. —This is oxempUlied in tlie case of Arkwright v. 
Qell,^ which is a leading authority upon this matter. 

‘ The plaintiffs were owners of certain cotton mills erected in 1772, 
which they worked by means of the flow of water in a brook, and an arti- 
iicial subterranean channel, or sough (as it is called), constructed previous 
to that date by a mining company, for the purpose of draining a portion 
of their mineral field. With the permission of this mining company, and 
partly for their benefit, another mining company, of whom the defen- 
dants were the representatives, constructed a second sough at a lower 
level, in the adjoining neighbourhood, the effect of which, in 183(), was 
to drain away and divert the water flowing in the first sough to the 
injury of the plaintiff’s mills. The Court of Exchequer held that, notwith- 
standing their uninterrupted enjoyment of the water for such a long 
period, the plaintiffs had acquired no right, as against the owners of the 
mine, to the continuance of the flow of water in the sough. Parke, B., 
in delivering the judgment of the Court, thus observed : — “An use for 
twenty yflo’*"’, or a longer time, would afford no presumption of a grant of 


1 lhiA\ Tvimei/ y. Stoche.r, 1.. R. ,l Cli. 396. 

* Arkwright y. OM, 6 il. & W. 203 j 8 L. J. N. S. 20] ; Wood v, Waud, 9 Rx. 748 j 18 
b. J. 305; Greatreu y- Hayward, 8 £x. 291 ; 22 L. J. Ex. 137 ; Saved y. Martyn, 19 C. B. 

732 ; 84 L. J . C. P. 363. 

• 5 M. & W. 203 ; 8 L. J. N. S. 201. 
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the right to the water in perpetuity, for such a grant would, in truth, be 
neither more nor less than an obligatiofi on the mine-owner not to work 
his mines, by the ordinary mode of getting minerals, below the level 
drained by that sotigh, and to keep the mines flooded up to that level, 
in order to make the flow of water constant, for the benefit of those who 
had used it for some profitable purpose. How can it be supposed that 
the mine-owners could hare meant to burthen themselves with such a 
servitude, so destructive to their interests ; and what is there to raise an 
inference of such an intention. The mine-owner could not bring any 
action against the person using the stream of water, so that the omission 
to bring an action coiild afford no argument in favour of the presumption 
of a grant ; nor could he prevent the enjoyment of that stream of water 
by any act of his, except by at once making a sough at a lower level, and 
thus taking away the water entirely — a course so expensive and in- 
convenient, that it would be very uiu’easonable, and a very improper 
extension of the principle applied to the case of lights — to infer from the 
abstinence of such an act an intention to grant the use of the water in 
perpetuity, as a matter of right”. 

“ Several instances were put in the course of the argument of cases* 
analogous to the present, in which it could not be contended, for a 
moment, that any right was acquired. A steam-engine is used by th^ 
owner of a mine to drain it, and the water pumped up flows in a channel 
to the estate of the adjoining landowner, and is there used for agricultu- 
ral purposes for twenty years. Is it possible from the fact of such an 
user to presume a grant by the owner of the steam-engine of the right 
to the water in perpetuity, so as to burthen themselves and the assigns 
of his mine with the obligation to keep a steam-engine for ever for the 
benefit of the landowner ‘P Or if the water from the spout of the eaves 
of a row of houses was to flow in an adjoining yard, and be there used 
for twenty years by its occupiers for domestic purposes, could it be suc- 
cessfully contended, thq.t the owners of the houses had contractefl an 
obligation not to alter their construction so as to impair the flow of* 
water? Clearly not; in all, the nature of the case distinctly shows that 
no right is acquired as against the owner of the property from which the 
course of water takes its origin ; though, as^ between the first and *the 
subsequent appropriator of the watercourse itseif, such a rfght may be* 
acquired.” , 

Wood V. Wuad.— Moreover, if the artificial stream be of a tempoAry 
42 
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character, not only no rights naay be acquired by prescription against the 
originator of the stream, but 'also no proprietor of land through which, 
the stream passes has a „right to prevent the proprietor of land above 
traversed by the same stream from diverting its vtater, even though it 
may be the whole of it. In Wood v. Waud^ waters issuing from a 
coal-mine (partly pumped up and partly caused by the overflow of an old 
coal-pit, which had become fllled with water) had for more than fifty 
years flowed through two artificial subterraneous channels, one of which 
passed directly through the plaintiff’s land ; and the other passed into 
a natural stream, which, so augmented, passed through the plaintiff’s 
land. The water flowing in these channels had been used by the plaintiff 
for nearly ten years for the purposes of their mills. The defendants who 
were also owners of cei’tain mills situated on the bank of the natural 
stream, as well as on the bank of each of the artificial streams, but above 
the points where they respectively arrived at the plaintiff’s land, diverted 
the water of those streams, and thereby interfered with the working of 
the mills of the plaintiff. The defendants did not claim under the owners 
of the colliery,— -the originators of the artificial streams, — nor were they 
.authorised by the latter to divert the water from such streams. The 
Court of Exchequer, under those circumstances, after re-affirming the very 
important principle of law laid down in the case I have just mentioned, 
held that the plaintiff could not maintain any action against the defen- 
dant, for such diversion, because, as it reasoned, the owners of the colliery 
merely got rid of a nuisance to their works by discharging the water into 
the artificial channels, and could not be considered as giving it to one 
more than to another of the proprietors of the land throngh which these 
artificial channels were constructed; each might take and use what 
passed through his land and the proprietor of land below had no right to 
any part of that water until it reached his own land ; and he had no right 
to compel the owners above to permit the water to flow through their 
land for his benefit. 

Greatrex v- Hayward- — Nor chn a right he acquired by prescription 
against the owner of the land, from which the artificial stream flows, if sneh 
water originates, ijierely in the mode of occupation or alteration of a per- 
son’s property, and .is presumably of a temporary character and liable to 
‘ variations^. ’ In Greatresi v. tfayward,' a pit in the plaintiff’s close, adjoin- 
ing a close of the defendant, had since 1796 been principally supplied with 

a Ex. 748 i 18 L, J, Ex. 805. ( 8 Ex. 291 ; 22 L. J. Ex. 187. 
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water flowing from the defendant’s close through an agricultural drain, 
for the better cultivation of the land, whihh water flowed thence into a 
ditch and then into the pit. T^e drain came from a hill-side through 
the defendant’s close*, through a wet, boggy soil, and not from any as- 
certained source, and it aided in effecting the general surface drainage 
of the defendant’s close. In 1851 the defendant for the purpose of more 
effectually draining and cultivating his close, deepened the course of an 
old drain, and by making a communication between it and the drain 
which fed the plaintiff’s pit, drew the water from the pit. The Court of 
Exchequer held, that under those circumstances n^ grant of the flow of 
the water to the plaintiff could be presumed, and that the plaintiff had no 
right of action for the diversion of the water. 

Permanent artificial streams — But if, on the other hand, an artificial 
stream be of a permanent character, and the circumstances under which 
it was created shew that it was intended to be sucb, — for instance, if it 
receives its supply from a natural stream, spring or a lake or any other 
natural source, or from the accumulation of rainfall on the surrounding 
land, and such stream is poiined up by permanent embankments, — or 
if there are other similar circumstances which indicate that it was* 
intended by its originator to be of a permanent nature, a proscriptive 
right to the enjoyment of the water may be acquired against him by any 
person through whose laud the stream may happen to pass.^ 

Holker v. Porritt. — Thus in Hollcer v. Porritty^ a natural stream divided 
itself at a certain point into two parts, one of which flowed naturally to 
a trough for watering cattle, and thence escaped without any defined 
course on land further on, where it partly percolated through the soil and 
partly dispersed itself over the surface. More than twenty years before 
the action, the owner of the laud made a reservoir to collect the diffused 
water and made an underground drain, through which he brought the 
water from the reservoir to his mill, and the water flowed thence to a 
river. This underground drain was undoubtedly an artificial water- 
course, but the water flowed from a natural source, and the only effect of 
the construction of the drain was to collect the diffused water and con- 

m 

1 liameshur Fershad Narain Sing v, Koonj Behary Fattuhj 4 App. Cas. 121 ; L. R. (Jliid. 
App, 83 ; 1. L. R. 4 Cal. 633 j Holker v. Forrilt, L, li. 8 Ex. J07 5 iu 15x, Ch. L. R. 10 Ex. 69 ; 
60 L. J. Ch. 297. Cf. Wood v. Waud, 3 Ex. 748 ; 18 L. J. Ex. 306 ; Greatrex v. fcTyward, 8 BxT 
293 j 22 L. J. Ex. 137); Mayappan v. Virabhadra, I. L. E. 7 Mad. 630; Bajrup Koer v. Abul 
Hossein, h, R. 7 Ind. App. 240 ; I. L. R. 6 Cal. 394 j 7 Cal. L. R. 629. ^ 

» L. R. 8 Ex. 107 5 in Ex. Ch., L. R. 10 Ex. 59. 
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duct the same in a defined course through the land. Upon these facts 
the question arose whether the owner of the mill was entitled to the un> 
interrupted flow of wpter in the drain beyond the reservoir; and the 
Court of Exchequer answered the question in the affirmative. 

Roberts V. Richards- — Similarly, in Itoberts V. Bieharda\ a small 
stream issuing from a spring on plaintiff’s land, flowed for some distance 
over that land,, then entered the defendant’s land through which it flowed 
by means of an artificial channel of immemorial antiquity, and then 
again entered the plaintiff’s land and supplied his house and farm. The 
plaintiff had an almost exclusive use of the water for seventy years, 
when the defendant interrupted and appropriated nearly all the water of 
the stream. It was held that both the plaintiff and the defendant were 
entitled to a reasonable use of the water flowing in the artificial channel, 
just as if it were a natural stream. 

Ramesbur Persbad Narain Sing v Koonj Bebary Pattuk-— 
But, perhaps, the most important case, as containing a full and clear ex- 
position of the law upon this topic, is, that of Ramesmr Pershad Narain 
Sing V. Koonj Behary Pattufe* decided by the Privy Council, the facts of 
^.which were shortly as follows : A large reservoir of a permanent character, 
formed by artificial embankments, and fed partly by water which was 
brought from a natural stream by artificial channels, and partly by the 
collection of the rainfall on the adjoining land, existed for a long time 
in the respondent’s estate, and was intended for the purposes of irriga- 
tion, Through a large overflow channel cut on the eastern side of this 
reservoir and running in a northerly direction, — in which direction the 
land lay, — as well as through other channels, water used to flow from 
this reservoir into a lower one constructed at the northern extremity of 
the respondent’s estate, and mainly upon it ; from which last reservoir 
water used to be carried by several channels to the estates of the appel- 
lant for the purpose of irrigating them. Tliis lower reservoir had 
acquired the same name as that borne by the appellant’s estate, which 
was situated immediately on the south of the respondent’s estate, and 
adjoining it. It was proved that this system of irrigation had existed 
beyond -li/ing memory. The respondent erected a dam in the overflow 
channel, and also cut a new channel from the northern portion of it, the 
effect of which was ijp prevent the water in this overflow channel from 


• 60 li. J. Ch. 207 ; 44 li. T. 271 j cotnpi jmised in appeal, 51 L. J. Oh, 944 . 

* 4 App. Cas., 121 ; L. R. 6 Ind. App. 33; 1. h. R. 1 Cal. <>38. 
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flowing to the lower reservoir, and to divert it altogether from the appel- 
lant’s estate. The claim of the appellant was that, subject to the use 
of the water of the upper reservoMr by the respondent for thb irrigation 
of his estate, he (tire appellant) was entitled, as of right, to the continu- 
ance of the accustomed flow of the overflow water of this reservoir, as 
well as of the surplus water, after irrigating the respondent’s estate. The 
Privy Council held that, these facta fairly warranted the presumption that 
the enjoyment by the appellant of the water flowing through these arti- 
ficial streams had an origin which conferred a right. With regard to the 
general principles which regulate the rights of persons through whose 
lands an artificial stream passes, Sir Montague Smith, in delivering the 
judgment of the Judicial Committee, thus observed : — 

“ ‘ There is no doubt that the right to the water of a river flowing in 
a natural channel through a man’s laud, and the right to water flowing 
to it through an artificial watercourse constructed on his neighbour’s 
land, do not rest on the same principle. In the former case each 
successive riparian propi’ietor is, primd facie, entitled to the unimpeded 
flow of the water in its natural coarse, and to its reasonable enjoyment 
as it passes through his land, as a natural incident to his ownership of it.. 
In the latter, any right to the flow of the water must rest on some grant 
or arrangement, either proved or presumed, from or with the owners of 
the lands from which the water is artificially brought, or on some other 
legal origin. The above distinction seems to be now clearly established, 
for, although it was said by the Court of Queen’s llench, in the case of 
Mayor v. CJiadwich,^ that it was no misdirection to tell the jury that the 
law of watercourses is the same, whether natural or ai-tificial, it was 
held ill a subsequent ease, which appears to their Lordships to be correct- 
ly decided— If ood v. Waud* — that this expression is to be considered as 
applicable to the particular case, and that, as a general proposition, it 
would be too broad. On the other hand, it appears to their Lordships 
that the proposition that a right to the use of water flowing through an 
artificial channel cannot be presumed*from the time, manner, and cir* 
cumstances of its enjoyment, is equally too broad and untenable. 

It was said by the Court in Wood v. Waud^ : — “ W e edfiftly concur 
with Lord Denman, C. J., that ‘ the proposition ^lai. a watercourse of 
whatever antiquity, and in whatever degree bnjoy^d by numerous personj^ 
cannot be enjoyed so as to confer a right to the use of the water, if 

» 3 Ex. 743 i 18 L. J. Ex. 305. 


1 11 A. A B. 586. 
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proved to Lave been originally artificial, is quite indefensible ’ ; but, on 
the other baud, the general proposition that, under all eircitmstanees, 
the right to watercourses, arising from' enjoyment, is the same whether 
they be natural or artificial, cannot possibly be sustained. The right 
to artificial watercourses, as against the party creating them, surely must 
depend upon the character of the watercourse, whether it be of a 
permanent or temporary nature, and upon the circumstances under which 
it is created. The enjoyment for twenty years of a stream diverted 
or penned up by permanent embankments clearly stands upon a different 
footing from the enjoyment of a flow of watfer originating in the mode 
of occupation or alteration of a person’s property, and presumably of a 
temporary character, and liable to variations 

“ ‘ In a case Avhich occurred soon after this decision, Greatre-c v. Hay- 
ward,^ Baron Parke shortly states the principle thus : — “ The right of the 
party to an artificial watercourse, as against the party ci’eatiug it, must 
depend upon the character of the watercourse and the circumstances 
under which it was created.” 

“‘In the case then in question the Court considered that the water- 
, course was of a temporary natui’e only, and that no right had been acquired 
by an enjoyment of twenty years. 

In a subsequent case the Court of Queen’s Bench directed a new 
trial, on the ground that the juiy might have been misled by the direc- 
tion of the learned Judge who tried the cause, to the effect that if the 
stream were an artificial one, no right could have been acquired in it. The 
Court held the direction was incorrect, “ because ” (in the words of the 
Court) “ although it may have been an artificial watercourse, it may still 
have beeir originally made under such circumstances, and have been so 
used, as to give all the rights that the riparian proprietors would have had, 
had it been a natural stream ’ ” Sutcliffe v. Booth,* 

Bayappau V. Virabhadra. — The principle laid down in this case 
was^applied by the Madras High Court to Rayappan v. FiVafeAadra,® 
•where the facts were briefly as follows : The plaintiffs had from time 
beyond memory enjoyed, for the irrigation of their lands, the use of sur- 
plus water iiowiug in a defined channel through a sluice from a tank 
situated in dcfeudaniis’ village. The defendants placed a turf dam across 
• this chacnol witliiu t]je limits of their property, diverted the water into 

‘ 8 Ex. 293 : 22 L. J. Ex. 137. . * 32 L. J. Q. B. 136. 

« I. L. 11, 7 Mad. 630. Of. IBonnxmumi Tevar y. The Collector of Madura^ 5 Mad. H. 0. 6. 
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a new channel dug by them, which carried the water for some distance 
by a different course, until it rejoined the old channel at a point lower 
down, and they also filled up the portion of the channel between the dam 
and this last point.” Tbe effect of these operations on the part of the 
defendants was to diminish the supply of water which the plaintiffs had 
been accustomed to receive through the channel. The Court held that, 
whether the channel was natural or artificial, the surplus water of the 
tank or the drainage of the fields already watered by tbe tank, having 
once entered a defined channel, and been enjoyed by the plaintiffs for 
such a long period, the defendants had no right to interrupt the water in 
the channel ; and they were therefore directed to remove the obstructions, 
and were restrained by an injunction. 

Right in artificial streams on severance of estates.— The 
right to the flow of water in an artificial stream may also bo acquired 
under an implied grant, which, as a general rule, is presumed upon a 
severance of estates belonging to the same owner. If the owner of an 
estate, through which an artificial stream, of a permanent character and 
derived from a natural source, runs, transfers one portion and retains, 
another, or being the owner of two estates traversed by such artificial, 
stream, transfers one of them retaining the other, then, in the absence 
of any express stipulations, the transferee becomes entitled as agains,^ 
the transferor and those claiming under him by subsequent transfers, 
to the use of the water in the stream, if it is necessary to the reasonable 
enjoyment of the estate or the portion transferred, and has, in fact, been 
enjoyed during the unity of ownership,* Thus far the authorities are 
quite accordant with each other. Bnt a question of some difficulty, and 
one which until recent years has been the subject of diversity of opi- 
nions, is, whether an implied reservation of a right to the enjoyment of 
the flow of an artificial stream may be presumed in favour of the trans- 
feror when he transfers the quasi-servient portion or estate, and retains 
the quasi-dominant portion or estate ; in other words, whether the ^rnle 
just stated may be reciprocally applied in favour of the transferor, when* 
the undisturbed enjoyment of the use of the stream by him amounts to the 
imposition of a burden upon the transferee. If the twp estates^ or differ- 
ent portions of the same entire estate, pass into the hands of third 

/ ■ Jiff 

> Watt* V. KeUon, L. B. 6 Oh. 166; Oros«t«y v. itjrAtou’Her, L. B. 8 Ch. 478 ; Poirfen t. 
BantarA, L. B. 1,Q. B. 166; Ewart v. Cochrane, 4 IJtacq. 117 ; 7 Jar. N. S. 925. Cf. Wheridon 
V. Burroive, 13 Oh. D. 31. 
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persons bj simultaneous transfers, or if they are severed by a parti- 
tion and they remain in the hailds of the owners themselves, the authori- 
ties are agreed that there is a presump'tion of an implied mutual grant 
of a rigiit to the use of such stream among the several transferees or 
owners, as the case may be.^ But where there is neither partition nor 
simultaneous transfer, the result of the English authorities upon the 
matter seems to be that, there can be no implied reservation of such a 
right in favour of the transferor, inasmuch as a reservation of that kind 
would, it is argued, militate against the cardinal maxim of the law 
that no man can derogate from his own grant.® It is to be observed, 
however, that the cases to which this doctrine has been applied in Eng- 
land related either to the quasi-easements of light, or to drains, gutters or 
the like, and had no reference to the case of an artificial stream derived 
from a natural spring or diverted from a natural stream. It is true that 
the decided cases do not draw any such distinction, but, as pointed out by 
the learned editor of Mr. Angell’s work on “The Law of Watercourses”, 
the distinction is brought out in the cases in America,® where, as regards 
artificial streams originating from a natural source, the rule is treated as 
being entirely reciprocal, and an implied reservation is presumed in 
favour of the transferor as much as an implied grant in favour of the 
transferee, though no doubt as regards drains, gutters and the like, 
the authorities in that country also seem to be somewhat conflicting. 

The Indian Easements Act, Sec 13 —The Indian Easements 
Act,* on the other hand, lays down the rule more broadly, and, unless a 
different intention is expressed or necessarily implied by the instrument 
of transfer, entitles both the transferor and the transferee to claim as 
against one another all apparent and continuons quasi-easements which 
are necessary for enjoying the subject of transfer in the same manner in 
which it was enjoyed when the transfer took effect, and makes the rule 
equally applicable whether the severance takes place by transfer inter 
vivoS, or by transfer by operation of law, or by a testamentary disposition, 
or by partition. 

A Barnes^^yi^ftoachf 4 Q. B. D. 434; Allen v. Taylor, IC Ch. D. 355; Amatool Euseool v. 
J7ioomuc?nSiMj;, 24 Snth. W. E. 345; Masst, Afzulunnxssa v. Iteazuddin Hossein, Oal. S. D. 
1860, p. 554. Of. Pearson ▼. Spencer, 3 B, & B. 761 ; Wheeldon v. Burrows, 12 Ch. D. 31 { 
%Rns80ll V. W *tk, 25 Ch. D. 559; Goddard on Basements (3rd ed.), 172 ; Angoll on Watercourses 
(7th ed.), 166h— 166i. 

Wheeldon v. Burrows, 12 Oh. D. 31 ; Brssell v. Watts, 25 Ch. D. 559. 

^*^Angell on Watercourses (7th ed), J66j. 4 Act V of 1882, s. 13, cl. (b), (f) and last para. 
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Discussion of authorities.— In those parts of India where the 
Indian Easements Act does not apply,* the effect of the decided cases 
apparently is to make the rule in question reciprocal in its operation. In 
Eameshur Pershad Ndrain Sing v. Koonj Behari Pattuk,^ the facts of which 
I have already stated, the Privy Council observed : It may be that 
at the time when this system of irrigation was adopted, the mouzahs 
now belonging to the plaintiff and the defendant formed one estate, and, 
if so, on severance, the riglit to the continued flow of the water in the 
accustomed channels would arise and subsist (see on this point Watts v. 
KelHon)^^ In this passage the Privy Council lays <Jown the proposition 
broadly and affirms the right of each of the parties to the suit to 
the enjoyment of the continued flow of the water in the accustomed 
channels, independently of the circumstance that, either of them may be 
the original owner himself, or a person claiming from him under a 
title derived subsequent to the first transfer. 

But in Waits v. Kelson,^ all that the Court of Appeal, as pointed out 
by Lord Justice Thesiger in Wkeeldon v. Barrows^^ had to decide was, 
whether in case of severance there was an implied grant of an apparent 
and continuous quasi-easemeat in favour of the purchaser of the domi- • 
nant estate, where it had been conveyed first, as against a subsequent 
purchaser of the servient estate. The facts of that case were that, in 1860^ 
the owner of two closes A and B made a drain from a tank situated in 
close B to some cattle sheds in close A for the purpose of supplying them 
with water. Tlmy were so suj^plied until 1863, when the owner sold close 
A to the plaintiff. After his purchase, plaintiff received the supply of 
water to his cattle sheds as before, but it was afterwards cut off by tlie de- 
fendant, a subsequent purchaser of close B. The Lords Justices held that, 
the right to tlje watercourse was a right to an easement of a continuous 
nature, necessary to the use of close A, and passed by implication with- 
out any words of grant. In the course of the argument, however, 
Hellish, L. J., said : I tljink that the order of the conveyance in poinf of 
date is immaterial, and that Pyer v. t^arter* is good sense and good law. 
Most of the Common law judges have not approved of Lord Weslbury^s 
observations on it.^^ James, L. J,, said : ‘‘I also am#satisfied*with tlie 
decision in Pyer v. Carter,^^^ 

» 4 App. Cafl. 121 ; L. R. 6 Iml. App. 33 ; I. L. R. 4 Oni. ms. 

* L. R. 6 Ch. 166. 

• 12 OJi. I). 31. 

43 


♦ 1 11. & K. 016 ; 26 L. J. Ex. 258. 
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In Pyer v. Carter the owner of two houses, had, during unity of 
possession, coustructed a drain" running under both, for discharge into, a 
coinmoJi sewer of rain-water falling on each of the premises. The owner 
sold to the defendant at first the house which had to bear, so to speak, 
the burden of allowing by the drain underneath itself, the passage of 
rain-water from the other house, which latter he sold to the plaintiff after- 
wards. The Court of Exchequer held that at the time of the conveyance 
to the defendant, there was, in respect of the house retained by the 
owner, an implied reservation of a right to the passage of water tlirough 
the drain running wder defendant’s house, and that such right passed to 
the plaintiff under the subsequent conveyance of the house to him. 

The doctrine laid down in this case was questioned in Suffield v. 
Prawn, ^ and Crossley v. TAyMowler,^ and was ultimately rejected by the 
Court of Appeal in Wheeldon v. Burrows.^ In the same case the Court 
of Appeal strongly dissented from the observations of Lords Justices 
Mellisli and James in Watts v. KeUon^^ to which I have just referred. The 
ratio decidendi of the judgment in Wheeldon v. Barrows^^ it may be 
mentioned by the way, w^as followed by the Court of Appeal in 
• Jiiissell V. Watts, ^ and adopted by Lord Selborne, L. C,, in the opi- 
nion which ho delivered, when that case came before the House of 
ujjords in appeal.^ I have adverted to these facts for the purpose of 
shewing that since the Privy Council had, iu linmeshnr Pershad Narain 
Sing V. Koonj Jiehary Pattuk^ cited Watts v. Kelson^^ in support of the 
proposition laid do>vn by it, and to which I have already called your 
attention, the authority of tliat case, in so far as it had expressed its 
approval of Pyer v. Carter,^ has been seriously weakened by the criti- 
cisms made on it by the Court of Appeal in Wheeldon v. Harrows,^ 

Closely similar to the circumstances of Watts v. KelsouJ' were those of 
Amatool Biissoot v. Jhoomuch Sing,^ and Morgan v. Kirby, decided in this 

1 1 ir. N. 91G ; 20 L. J. Rx. 258. 

« 4 DeG. J. S!- S. 185 ; 33 Ti. . 1 . CU. 249 , " 

‘ V- I,. R. 2 Ch. (*178) 486, 

.B h, R. 6 Oh. ir,a 

« 25 Ch. D. 559 . 

7 Jlussell\. WuttSy 10 A{»p. Cns., ( 590 ) 690 . 

8 4 App. Caa. 121 ; L. U. 6 Ind. App. 33 5 I. li. R. 4 Oal 633. 

.J 2'! Suth. W. U. 345. 

iw I. U R. 2 Mad. 46, 



KXTINOrrON OF KASRBfKNTS. 


339 


country. In the former, the plaintiff and the defendant respectively 
were the auction-purchasers at the same revenue-sale of two contermi- 
nous mouzahs Sesawan and Clnittur, both belonging to the^same owner, 
who for tlie irrigatiftu of those mouzahs constructed an artificial water- 
course running from a brook through Chuttur on to Sesawan. The 
Court held that both parties were entitled to a reasonable enjoyment of 
the water flowing in the watercourse, and that the measure of it was to 
be determined by the mode of user adopted in respect of either of the 
mouzahs by the original owner. In the latter, a lessee for 999 years, 
(represented by the plaintiff in the suit) of an estate from Goverument, 
wbicli lie took for the purposes of tea jilaiitation, cut an artilicial channel 
for ooiiyeying water from a ravine in Government waste to his own estate 
tliiough land also belonging to Government, but which land it subse- 
quently leased to the defendant. The defendant intercepted the flow of 
water in tlie channel, and on the suit of the plaintiff for damages and 
injanetion to restrain the defendant from interfering with and diverting 
the flow of water, the Court held that plaintiff was not exclusively en- 
titled to the unijiterrnpted flow of the water in the channel, but that 
both parties were entitleAl to a reasonable use of the water. * 

Right to scour or repair the channel of an artificial 
stream. — Upon the principle that whosoever grants a thing is supposed 
also tacitly to grant that without which the grant would be of no effect, 
a right to the flow of water in an artificial stream, running through 
a neighbour’s laud, wlietber such right be derived under a grant or by 
prescription, carries with it a right of going over that hind to scour or 
repair the channel, or repair any dam which may have been built 
therein. 1 

Extinction of easements— By unity of absolute ownership. 

— I have already ob.served in a previous lecture, ^ that the natural rights of 
riparian proprietors in the water of a natural stream are noc extinguished 
by unity of possession or ownership of land above or below, nor lost by 
disuse. Acquired rights or easements, as well in natural as in artificial 
streams, may however, ho extinguished in these and other modes too. They 
may be extinguished by the union in tlie same person^of the fet, that is to 
say, of the absolute ownership of both the domiuant,and the sevvientUene- 

ci ^ 

1 Binckcliffn y, Earl of Kinnoiil, 6 Bing. N, C, 1. Cf. ItdmenHhnr Vershad Narain Sing v. 
Koonj Behdry Pattuk, 4 App. Cas. (llil) 130 j b.^U. 6 lud. App. (33) 45 j I. L. li. 4 Cal. (633) 
644. 

■ Swprrt, 260 - — ^ 261 . 
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menfcs.’ Where the dooiinaut owner becotnes entitled to a limited 
interest in the servient tenement, or, conversely, the servient owner 
becomes entitled to a limited interest in the dominant tenement, the 
easement is not extinguished, bat is merely suspended, ready to revive 
again upon a severance taking place.* 

If, for instance, the dominant tenement is held in fee, and the ser- 
vient tenement for a term of, say, five hundred years, the subsequent 
acquisition of these two tenements by the same person does not extinguish 
the easement, but only suspends it,® nor does the easement become ex- 
tinguished, if one of the tenements is held under a good title, and the 
other under a title wliich is defective.* 

By alterations in the dominant tenement.— These easements 
may also, as a general rule, bo extinguished bj' such a change in the mode 
or the object of their user, consequent upon a permanent alteration in the 
condition of the dominant tenement, as materially to increase the burden 
on the servient tenement, unless the easement was intended for the bene- 
fit of the dominant tenemeiit to whatever purpose it should be applied, or 
in whatever manner it should be used.* 

By efflux of time or fulfilment of condition — Where these 
easements are acquired under a grant, for a limited period, or on condi- 
tion that they shall become void on the performance or non-performance 
0.1 a certain specified act, they are extinguished when the period expires 
or the condition is fulfilled.® 

By express release. — Again, these easements may be extinguished 
by an express release, that is to say, by a re-grant of the right by the 
dominant to the servient owner. 

By abandonment.— They may also be extinguished by an implied 
release or abandonment. .Mere cesser of use, unaccompanied by any other 
circumstance, unless such cesser is continued for a period of twenty years, 
does not amount to an abandonment of the easement.'’^ But disuse even for 

1‘ /awM V. Plant, 4 A & B. p. 761 ; Ivimey y. Stocker, L, B. 1 Oh. 407, per Lord Cranworth, 
? 0. Tho Indian Easemonts Act (V uf 1882/ s. 46, and illustrations. 

.8 The Indian Easoments Act (V of 1882) s. 49. 

B ThomOfB yi^Thomas, 2 C. M. A R. 34 ; Simper v, Foley, 2 J. & II. 555. 

4 Tyler v. Hammond, 11 Pick, (Amer.), 193, cited in Augell on Watercourses (7th od.) § 198. 

6 Of. United Land Go v. Great Eastern Eailway, h, R. 10 Ch. 586; Newcomen v. OouUon, 
5 Ch. D. 133^ iTho Indian Ecvsoments Act (V of 1882) s. 43. 

0 Tho National Ouaranteed Manure Go. v. Donald, 4 II. & N. 8 j 28 L. J. Ex, 185. The 
Indian Easements Act (V of 1882), s. 40. 

1 Oroesley v. Liyhtoioler, L. R. 8 Eq. 279 ; L. R. 2 Ch. 478 ; Fonnusawmi Tevar v. The 
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a shorter period, may justify an inference of abandonment, if the dominant 
owner makes such a permanent silteratidn in his tenement a^ to indicate 
an intention on his part to abandon the enjoymeift of the easement in 
future or if he ceases to exercise the easement, and the servient owner, 
or a purchaser from him, upon the faith of such cessation in the user, acts 
to his prejudice, by effecting any permanent change in the servient tene- 
ment, the necessary consequence of which is to prevent the dominant 
owner from resuming the exercise of the easement in future.* It is clear 
that a mere temporary discontinuance of user, even for twenty years, will 
not cause extinction of the easement, where the^iscontinuance takes 
place in pursuance of a contract between the dominant and the servient 
owners.® 

V. Right to erect defences against the encroachment or 
the flood of the river — Extent of the right in case of ordinary- 
floods- — This is the last of the several kinds of riparian rights which 
have been already enumerated. Except in those rivers or parts of rivers 
where the state exercises the right of maintaining defences against the 
incursions of their waters,* every ripaidan proprietor has a right to erect 
walls and embankments to defend his own land against the encroachment# 
of the river, or to prevent its being overflowed by any change in the 
natural state of the river.® But in neither case is he at liberty to execute 

Gollector of Madura^ 5 Mud. H C. 6 ; Angoll on Waterooursoa, (7fch od.) §§ 245 — 252 ; Goddard 
(3rd od.), 497-4'98, 501-502. Seo tlio Indian EasemoiiiH Act (V of 1882), 8. 47. 

1 He{f. V. Ghorley, 12 Q. H. p. 6J9; Moore v. BaW/ion, 3 B. 0. 322; Drewitt v. Sheard, 

7 P. 465; Goolc v. Mat/or of BM, L li. 6 Eq. 177; Jugutbvndhu Chuckerhutty v. Aij^ut 
Chundcr Chmodhry^ 12 Suth. W. R. 519; Angell on Watorcourses (7fcli ed.), §§ 247, 248. See 
tlio Indian Easonienta Act (V of 1882), b. 38, cl. (a). 

8 Goddard on Easements (3rd ed.), 499 ; Angoll on Watercourses f7tli ed.), § 250; Ponnu* 
saiomi Tovar v. Tkc Collector of Madura, 5 Mad. H. C. 6. Seo the Indian Easoments Act (V of 
1882), s 38, ol. (t), which rccpiiroa that in order to snpporL au inforonco of abandonment, 
the permaiioiit change in the servient tenement should have been einpreasly authorized by the 
dominant owner. ^ 

Ihiviea v. Morgan, 4 B. »& 0. 8; Lovell v. Smith, 3 C. B. N. S. 120 ; Goddard on Ease- 
ments, (3rd ed.) 502 — 503. See the Indian Kasemouts Act (V of 1882), s. -47, cl. (a). 

4 In England, Commissioners of Sowers are entrusted with this duty by conain Acts of 
Parliament, called the Statutes of Sow(5rB, which are priinnpally the I’olalwuiy -23 Hen. 
VIII, c. 5 ; 13 Eliz. o. 9 ; 7 Anne, c. 33 ; 3 & 4 Will IV. o. 22 ; 4 & 5* ViCt. c. 45 ; 12 & 18 
Viet. o. 50 ; and 24 & 25 Viet. o. 133. In Bengal, this dufy is now pc /formed by the Collector 
under Act VI of 1873 (B. 0.), which has repealed Act XXX 11 oi 1855, except so far as it 
related to Orissa and the Sunderbuns. 

^ Memitm v. Breadalhane, 3 Wila. & Shaw% 243; 3 Bligh (N. S.) 414; Ueje v, Traff^d^ 1 
B. & Ad. 880; 8 Bing. 204. 
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his work in such a mode as to prejudice navigation or inflict any sensible 
injury upon the opposite or any other riparian proprietor.^ 

Extent of the i'ight in case of extraordinary floods — This 
is the rule in the case ot ordinary floods, but in the case of extraordinary 
floods, such as come within the definition of accidental and extraordinary 
casualties, as, for instance, when a flood suddenly bursts forth in con- 
sequence of a storm or any other like cause, law allows a riparian pro- 
prietor to exercise a ‘reasonable selfishness ’ in protecting himself from 
such disaster, and to do such acts as may be necessary to ensure his 
safety, even though in their result those acts may be productive of damage 
or harm to other persons.^ A littoral proprietor exposed to the inroads of 
the sea enjoys the same privilege as a riparian proprietor does in the case 
of extraodiimry floods, but in either case, it is subject to the condition 
that it is exercised bona fide for the preservation of one’s own property, -and 
not with the object of occasioning damage to other persons.'^ 

Alteration of the natural condition of frontage by riparian 
or littoral owners.^ How an obligation to maintain and repair 
an embankment may be imposed on a frontager. -Although a 
. frontager (riparian or littoral) may, by altering the natural condition of 
his land bordering on a river (or tbe sea), render himself liable to hisiieigh- 
J)ours or to any other person, who suffers in consequence of such act, 
as, for instance, when the water rnslies through a breach made in the 
bank by the removal of earth or a natural barrier of shingle, flows 
over his land, and spoils his crops or does any oilier kind of damage,^ 
yet by the Ooinmoii law of England such frontager is under no obligation 
to maintain ;iud repair a wall or an ombankineiit or any other artificial 
barrier on his land ill order to protect the p?\)perty of his neighbour;*^ 
nor does there exist any such obligation on his part by the ‘original 
or Common law’ of this country.’ But in England such liability may 

1 AtUrncy General v. Karl of Lotmlale, L. E. 7 Kq. J177 ; Bickeft y MorriHy L. R. 1 II. L. 
(Sc. *Api>.) 47 ; Orr Firuhj v. Colquhoiin^ 2 App. Gas. 831). 

* ' 8 Nifihl V. London A’ North WesUTn Rniheay Co., L. U. 10 Ex. 4. Cf. Jfenzies v, Breadal- 

hane, 3 Wila. & Shaw, 243 ; 3 BligU. (N. S.), 414. 

5 Mex ^'Cv.nrniHsionera of Vayham, 8 B. & 0. 355; Hex y. Traffordt 1 B, & Ad. 880; 8 
Bingr. 204. 

4 Ibid. 

6 Attui^iey-Generfd v, Te nline, 12 Cli. D. 214; 14 Oh. D, 58; Crompton y. 31 L. T. 
(N. S.) m. 

6 Ihideon V. Tabor, 1 Q. B. D. 225 ; 2 Q.'B. D. 290. 

Nufie.r Ciiandei' Bhntfo v. Jotendro Mohiin Tmjore, I. L. 11. 7 Cal. 505 j 8 Cal. L. U. 553, 
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arise by prescription, tenure or custom, i and in this country by pre- 
scription or tenure, or by the acceptance "of money from Government for 
the maintenance and i*epair of en?bankments,2 foi* the public benefit. 

Hudson V- Tabor. — In Hudson V. Tabor the plaintiff was the 
occupier and the defendant the owner of hinds adjoiniiifj each other and 
fronting a tidal estuary. Along the front of these lands, and for a long 
way on either side of tliem, a sea-wall had been maintaiued, time out of 
mind, to keep back the soa water from overflowing the lands inside the 
wall on the occasion of higli tides. It was necessary from tiino to time 
to put fresh materials on the top of the walls to keep them up to tlie pro- 
per height. The defendant, (whose laud was higlier in level than that of 
the plaintiff,) had neglected so to ^top’ his wall, and owing to an ex- 
traordinary high tide, the water flowed over his wall, and so from the 
defendant’s laud on to tlie plaintiff’s, doing considerable damage to the 
latter. The Court of iippoal held that no liability was cast ou the de- 
fendant by the Coinuion law, though it might undoubtedly arise by pres- 
cription. 

Nuffer Chnndor Bhutto v. Jotoadro Mohun Tagore — In 

Nuff)v' Chandr/r liliatto v. JoteMdro Mohtm Ta(jore* the facts were a^s 
follows: The plaintitr was the putuidar of a village sitmited on the 
north of, and a<ljacont to, another village, which was eoni 2 )rised in^a 
zemindari estate owned by the defendjuits. A hill-stream which flowed 
along the western boundary of both the villages from south to north, 
broke througli the marginal ernbankmeut into tlie village on the south 
belonging to the defendants, and thence inumhited jdiiintilT’s village on 
the north. The phiintifl: brought an action for damages against the 
defendants for the loss sustained by him, alleging that the latter was 
bound to maintain proper embankments in order to keep out the river, 
and that the l<.>ss arose in consequence of his neglect to repair an embank- 
ment which was in existence at the time. The kabulia-t given to Govern- 
ment by the predecessor of the defendants at the time of the Pernfanent 
Settlement of their zaiiiindari contained the following clause 1 sh1!ll 
do embankment work of the said iiiouzahs at the jiroper time. Sb'ould 
there be any loss from my negligence, I will beaii tlie same.” It was 

I Hudson V. Tahor, 1 Q. B. 0. 225 ; 2 Q. B. D. 290»; Koighley/s casoy 10 139a; Re» y. . 

Commissioners of Sewers for Es^tejCy 1 B. & O. 477 ; The Qiiaen^. Commissioners of Scvfers for 
EsseXy 14 Q. B.I). (561)570, per Lord Coloriclf<e^C. J. 

8 Nnifer Chimder HhnNo v. Jotendro Mohun TngorCy 1. L. U. 7 Cal. 601 ; 8 0. Ti. 553^ 

^ 1 Q. B. O, 225 i 2 Q B. D. 290. J. L. R. 7 Cal. 505 ; 8 Cal. L. R. 663. 
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proved that the defendant had received an annual sum from Government as 
a contribution to the repairs of embankments, but such payment was not 
provided for’^in tlie kabuUat, and no evidence was ^iven as to the terms of 
the agreement under which it was paid. The High Court held that no 
liability was cast upon the defendants by the ‘ original or Common law * 
of the land, and that they were not liable under the terms of the 
kabuliat, because it did not appear that the embankment in question was 
in existence at the date of the kabuliat. But the Court was of opinion that, 
if the sum paid by Government was in consideration of the defendants* 
maintaining that embankment, and if the terms of tbe agreement under 
which it was paid, shewed that it was intended to impose the obligation 
to repair for the public benefit, the defendants would be liable to in- 
demnify any person who sustained damage in consequence of their neglect 
to repair. 

Extent of suoli obligation in case of ordinary and ex- 
traordinary floods respectively. — Wiu*re the liability on the part of a 
frontager to maintain and repair a wall or embankment against the in- 
cursions or overflow of the river or the sea arises in any of the modes I 
have just mentioned, its extent must be determined by usage. As a 
general rule, the liability only extends to tbe mainteuance and repair of 
such wall or embankment as is sufficient to resist ordinary floods ortides^, 
but an exceptional liability on the part of a frontager to maintain and 
repair a wall or embankment even against extraordinary floods or tidf?3 
may be established in favour of the person claiiniug a right to be protect- 
ed by such wall, if he can prove such liability by clear and positive 
evidence.* 

1 The Queen v. Commissioners of Servers for Essex, 14 Q. B. D. 561 ; 7feighlei/a case, 
10 Hop. 139a i Rer v, C ommissioners of Sewers for Somerset, 8 T. R. 312. 

8 Reg. V. Leigh, 10 A. & E. 398 ; The Queen v. Commissioners of Sewers for Esses, supra. 
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FISHERY. 

Division of tho sabjcofc — Essential nature of right of fishery — Enumeration and definition of 
the different kinds of right of fishery recognised by English Iaw-=— Distinction between 
each of tliose kinds — A. I. Fishery in the high sea — II. Fishery in tho territorial waters— 
III (a). Fishery over the foreshore of the sea, and in tidal wators — Right of fishery 
in such waters primA facie vested in tho public* — Extent of the right — Mode in 
which this right may lawfully be exercised — Foundation o^ the right — Discuasion of 
aubhoritioa — Effect of alteration of tho channel of a tidal navigable river upon tlie public 
right of fishery — Prorogativo of tho Crown to appropriate or grant several fisheries in 
tidal, waters anterior to Magna Charta — Effect of Magna Oliarfca on such prerogative — 
In what oases may a claim by a private iiidividnal to a several fishery in tidal waters, bo 
valid?- — Reversion to the Crown of a soveral iishory in tidal wators by forfeiture or other- 
wise! — Modes in which a right to a several fishery in tidal waters may bo clniiuod by a 
subject — Nature of proof requisite in each oasc^ — Kinds of several fishery in tidal waters 
— Nature of each kind of soveral fishery — Does the right to a several fisliery in tidal 
waters raise any presumption as to tho ownership of the subjacent soil P — Effect of 
shifting of tho ohanncl of a tidal navigable river upon tho owiiershiii of a sovorul fishery 
— Mayor of Carlisle v. Graham — Free fishery in tidal waters — Restrictions upon tho* 
enjoj'inont of a several fishery or a public right of fishery in tidal waters — Fishery in 
non-tidal rivers auil streams — Right of fishery in such watcirs priinA facie vested in tho 
riparian oweriis — Foundation and nature of tho right — Enumoratioii of tho difforcjifb 
kiuds of right of fishery in such waters — Ambiguity of the term ‘several fishery,’ when 
applied to non-tidal waters — Modes in which a sovorul fishery in such waters may be created 
— Does the right to a several fishery in non-tidal waters raise any presumption as to the 
ownership of the subjacont soil ? — Several fishery in one, subject to a limited right in an- 
other — Free fisliery in non-tidal waters — Franchise fishery in non-tidal wators — Effect of 
shifting of the channel of a non-tidal river upon the right of fishery — Foster v. Wright — 
Restrictions upon tho exercise of the right of fishery in those non -tidal rivers that are 
navigable — Obstruction to the passage of lish. 

In this and the following lecture I shall discuss some of the general 
principles of the law of lisliery as it obtains in England and in this 
coLiiitry respectively, uiid^r the followyig heads : — 

Division of the subject. — 

A. Fishery, (i.) In the high sea. 

(ii.) In the territorial waters. 

(iii.) Over the foreshore of the sea* and in rivers con- 
sidered, 

(a.^ With i:eference to their tidal 
character ; as well a 
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(ft.) With reference to their navigable character, 
(iv.) In lake's and ponds. 

B. Topics relating to rights of fishery in general. 

C. Remedies for the disturbance of rights of fishery. 

Esseiiitial nature of right of fishery — It should scarcely be 

needful to premise that the right of fishery which a person might 
possess in any piece of water is not a right to the fishes living in such 
water at any time, — for fishes^ like other ferae naturae, cannot, (except in 
certain instances, which I shall notice hereafter) be in the possession or 
dominion of any man until they are actually captured,^ — but that it is 
simply a right to catch them. 

This right may exist either in connection with, or independently of, 
the ownership of the soil over which water stands or flows. When it is 
connected with the ownership of the soil, it is merely a mode of enjoyment 
of the land which happens for the time being to be covered with water, or 
a species of profit arising out of such land, — a mere attribute of ownership 
thereof — and is described (for the sake of distinguishiug it from the right 
of fishery, properly so called, and of avoiding any possible risk of confusion), 

' as predial or territorial fishery.* When this right is independent of 
the ownership of the soil, it is, according to English law, either a 
<iommon right — like the public right of lislKJry in the sea and tidal or 
navigable waters; — or it is a profit a prendre in alieno solo, a liberty of 
fishing in the water standing or flowing over the soil of another person, 
in which case it is a right of fishery, strictly so called; and arises either 
by grant from tlm owner of the soil or by prescription ; or by grant 
from the Crown, as owner of the beds of tidal waters ; or from the state, 
as owner of the beds of navigable rivers. 

Enumeration and definition of the different kinds of right 
of fishery recognised by English law —According to English law, 
fisheries are said to be of four kinds, vU.y — (i) A common fishery; (ii) a 
several fishery; (iii) a free fishery; and (iv) a common of fishery. A 
* iishery in gross is also sometimes mentioned ; but this may be resolved 
into the last three kinds, because it is merely one or other of them when 
enjoyed apart froia and independently of the ownership of any land. 

A coLvUiou 01 public fishery is the right enjoyed by all the mem- 
. • • 

I Auimalia non doniesfcioa, quae in mari nasountur, quae oum oapiuntur, oaptoris fiunt. 
rieta, lib. iii. o. 2. 

* Schultes* Aquatic Rights, 87; Woolryoh ou Waters (2nd ed ), 113. 
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bers of the public to fish in the sea and in tidal navigable rivers as far as 
the flux and reflux of the tide.^ • 

A several or separate fishery* is a right of fishing which a single in- 
dividual or a corporation may have in any particular place within known 
and defined limils to the exclusion of all others.* 

A free fishery is said to be a fishery in a certain place, not exclusive, 
but owned in common with one or more individuals,® including the owner 
of the soil.^ 

A common of fishery is much the same as a free fishery,® i. e., a right 
to fish in conjunction with others ; but it is generally used to express the 
right acquired by tenants of a manor to fish in the waters of the lord. It 
very much resembles the other kind of commons in its nature, and there- 
fore depends for its validity on the custom of the manor in each case. It 
is generally appendant or appurtenant to the copyhold tenements of a 
manor; but in some cases it is held in gross.® 

Distinction between each of these kinds — It will thus 
appear from the foregoing description of the several kinds of fishery, 
that, the only substantial distinction between a several and a free lisheiy 
is that the one is exclusive, and the other is enjoyed in common with# 
two or more persons; but, according to tlie current of English authorities, 
another distinction exists between them, namely, that a several fishery iij 
Don-tidal waters implies a right to the subjacent soil, whilst a free fishery 
does not. 

A third distinction between these two kinds of fisheries is one which 
relates to pleading, and which played so important a part at a time when 

1 3ftisset V. Burch, 35 L T. N. S. 486} Uanjreives v. Didduma, L. It. 10 Q. B, 687 ; Bloom- 
field V. Johnnon^ Iv. R. 8 C. L. 08. 

9 Halo, do Inro Maris, p. 1, o. 6; Hargrave’s Lawr Tracts, 18; Malcolmson v. 0*/>ca, 10 
H. L. C. 593, per Willes, J. ; Holford v, Bailey, 13 Q. B. 445; Bloomfield v. Johnson, fr. R. 8 
0. L. C8. 

8 Co. Litt. 122o; Seymov.r v. Courtenay, 6 Burr. 2814} Holford v. Bailey, 13 Q. B#446; 
Malcolmson v. O'Dea, 10 H. L. C. 593. • 

* Co. liitt. 123; Seymour v. Courtenay, 6 Burr. 28M j Hall on Seashore (2nd ed.), ^67 ; 
Paterson’s Fishery Laws, 40 ; Hall on Profits k Prendre, &c , 312 ; Schultes maintains that free 
fishery is synonymous with common of fishery, but entirely distinct from several fishery. 
Aquatic Rights, 35-36. Serjeant Woolryoh also comes to the same sonclnsion. Woolrycll on 
Waters (2nd ed.), 122-123. 

8 Sohultw* Aquatic Rights, 62. 

8 Coulson & Forbes’ Law of Waters, 840-34^ ; Woolrych on Waters f2nd ed.), 127 ; Hall 
on Profits a Proiidro, Ac., 307. 
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different forms of action could not be joined toifctlier in the same action. 
An owner of a several fishery, whether he owned the subjacent soil or not, 
could maintain an action of trespass for the breaking of his fishery 
and the taking of the fish ; but the owners of a free hsliery, unless he also 
happened to be the owner of the soil, could not maintain trespass, 
but had only a right of action in the case for the disturbance of the 
right.^ 

The expression “ free fishery ” is also some times used interchangeably 
with several fisheiy, and with regard to this equivocal use of the word, 
Willes, J., thus observes in Malcolmnon v. O'Bea '^ ; — “ Some discussion took 
place during the argument as to the proper name of such a fishery, whe- 
ther it ought not to have been called in the pleadings, following Black- 
stone, a ‘ fi’ee ’ instead of ‘ several ’ fishery. This is more of the con- 
fusion which the ambiguous use of the word ‘ free ’ has occasioned, from 
as early as the Year Book, 7 Hen. VI 1. 13, down to the case of Holford r. 
Bailey (13 Q. B. 444), where it was clearly shown that thte only substan- 
tial distinction is between an exclusive right of fishery, usually called 
‘ several,’ sometimes ‘ free ’ (used as in free warren) and a right in 
common with others, usually called, * common of fishery,’ sometimes 
‘ free’ (used as in fx-ee port). The fishery in this case is sufficiently de- 
SQribed as a several fishery, which means, an exclusive light to fish in a 
given place, either with or without the property in the soil.” 

Instead of the four kinds of fishery just mentioned, a simpler and a 
more logical classification of the subject-matter would perhaps be a 
division of them into (i) a right of fishery comraoix to all, and (ii) a right 
vested exclusively in (a) one or (6) in a few individuals.® 

A- I. Fishery in the high sea- — The right of universal man- 
kind to fish in the open sea has been enunciated in the responses of the 
earliest Roman jurisconsults. In mai’e piscantibus liberum est* — was the 
language of Gaius. The consensus of civilized nations has sanctioned 
the same general privilege in favour of all the nations of the world, 
Without any restriction or qualificat'ion, save such as might arise from 
the force of any recognized custom pi’evailing over any portion of the 

n 

i BloomPeld v. John 80 i‘'f Ir, K. 8 0, L. 68. 

% 10 H: L/0. 693 ; soe al?o Bhutlle^vorth v. Le Fteming^ 19 0. B. N. S. (687) 697. 

8 3 Kent, Comm. 411. 

4 Dig. i. 8. 6. 1, (Gaiaa). Vide etiam. 0%. xlvii. 10. 13. 7, (Ulpian). 
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sea, with regard to any particular kind of fishery, e. g., the custom of 
whale fishery in Greenland.* 

Fisliery in the open sea is imprescriptible, becanse prescription pre- 
siipposes a grant, wlncli can only be made in resptjct of such things as 
can form the subject of exclusive property. But the right of fisliery in 
the open sea, is, as I have said just now, common to all mankind. 

II. Fishery in the territorial waters.— The right of fishing 
ill the territorial waters of a state is vested by international law, as 
evidenced by treaty or immemorial user, in that state exclusively ; and the 
subjects of no other state can fish in such waters \ptbout a license from 
the Crown or the sovereign authority of that littoral state. 

According to English law, the right of fishing in the territorial waters 
of Great Britain is common to all the subjects of the realm ; and in the 
case of Gann v. Free Fishers of Whilstahle,^ the Uouse of Lords recog- 
nized the validity of a claim by a subject to an exclusive fishery in the 
territorial waters by prescription and immemorial enjoyment, presupposing 
a grant from the Crown prior to Magna Charta. If the right of the Crown 
to grant a several fisliery in the sea before Magna Charta arose from and 
was dependent upon its ownership of the subjacent soil, it might be» 
doubted whether after the judgment in Beg. v. Kegn,^ such a grant would 
still be deemed valid in law. , 

In India, the equal liberty of all the subjects to fish in the territorial 
waters has been judicially affirmed by the High Court of Bombay*, 
albeit it is subject to the right of Government to appropriate the soil of 
the bed of the sea within the marine zone, or the fishery within that 
limit. This common right must, however, be enjoyed by every member 
of the public, under the limitations embodied in the maxim, sic utere 
tuo ut alienum non laedas, in a fair and reasonable manner so as not to 
interfere with the enjoyment of the same right by others ; and any act on 
the part of any member whereby the exercise of the same right by another 
is prevented or interfered with, is, if special injury results to* him 
therefrom, actionable at his instance and restrainiible by an injunc^ 
tion.* 

1 Woalrych on Waters (2nd od.), 78. 

• 11 C. B. N. S. 387; 11 H. L. 0. 192. 

8 Z Bx. D. 63. 

♦ Baban Mayaehii v. Nayu Shravucha and otharn, 1 , L. B. 2 Bomb. 19; Reg. v. Kaetya Rama, 

8 Bomb. H. C., 67. * 

6 Baban Mayacha ▼. Nagu Shravnehu and otlufrs^ supra. 



350 


FISllERr. 


III. (a.) Fishery over the foreshore of the sea, and in 
tidal waters --The right of fishery in such waters prima facie 
vested in the public* — Under the foi'mer heading I shall discuss some 
of the leading principles of the law of England relating to rights of 
fishery. 

Tlie right of fishing over the foreshore of the sea, in estuaries and 
arms of the sea, and in public navigable rivers, as far as the flux and reflux 
of the tide, is primft facie, by the Common law of England, vested in all 
the subjects of the realm. i The right of fishing” says Lord Hale “ in 
the sea and the creeks and arms thereof is originally lodged in the Crown, 
as the right of depasturing is originally lodged in the owner of the 
wastes whereof he is lord, or as the right of fishing belongs to him that is 
the owner of a private or inland river.” And after citing some pre- 
cedents, he continues ; — “ But though the king is the owner of this great 
waste, and as a consequent of his propriety, hath the primary right of 
fishing in the sea and the creeks and arms thereof; yet the common peo- 
ple of England have regularly a liberty of fishing in the sea or creeks or 
arms thereof, as a public common of piscary, aiid may not without injury 
j;o their right be restrained of it, unless in such places, creeks or navig- 
able livers, where, cither the king or some particular subject hath gained 
a propriety exclusive of that common liberty.”* “This right,” says 
Schultes, “ is coeval with the prerogatives of the Crown itself,”® and in 
another passage, observes the same learned writer : — “ And herein we shall 
premise that the right of fishing never was vested in the Crown exclusively, 
and of course is not to be considered as a regal franchise. As a public 
right belonging to the people, it prima facie vests in the Crown, but such 
legal investment does not diminish the right or counteract its exertion”.* 
Divergent theories as to the origin of this right have at various times 
been propounded. Some have maintained that this right was originally a 
grant from the Crown to the people ; some, that it was reserved by the 

1 Malcohnson v. O'Dea, 10 H, L. C. 5S3; Murphy v. Hyan, Tr. R. 2 C. L. 143; Neill 

Duke of DevnuxhirCy 8 App. Cas. (135) 177-179, jicr Lord Blackbarii ; v. Connicrtn, 3 

App. Caa. (64-1)^ 055*056, per Lord Blackburn; Goodman v. Mayor of Sultfishy (633) 651, per 
Lord Blackburn; Reg. vi Slimpsojiy 4 B. A S. 30l ; 32 L. J, M. C. 208; Carter v. Mw'cottj 4 
Burr. ’2 163 ; Fltzwalter' a casti, 1 Mod. 106. 

2 Halo de lure Maris, p.^1, o. 4'} irargravc’s Law Tracts, 11 ; Morris^ Hist, of the Fore- 
shore, 376-377. 

S BchnUea’ A^iuatic Rights, 72. 

♦ \hifl.y 15. 
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people when they vested the rest of the property in tlie sea in the sovereign ; 
while others have ranked it among those natural and necessary rights 
which, like the air we breathe, has ever been freeiy and absofutely enjoy- 
ed. Whether any of these theories is correct or not, we shall not pause 
to enquire, for the conclusion in all these cases is the same, namely, that 
this right of fishing has iminemorially belonged to, and been enjoyed by, 
the public ; and that, in point of title, it is admitted to be held and en- 
joyed by common right, i. by the common law and custom of the 
realm. 

Extent of the right. — As every member of ^the public has a con- 
current right to the participation of this common benefit, it is clear that 
if any one exercises this right in sueli a manner as nnduly to interfere 
with or abridge tlie eqnal rights of others, such conduct amounts to a 
nuisance, and is indictable, and may also be actionable, — if it occasions 
particular damage to any one, — at the instance of him who sustains such 
damage.* 

Mode in which the right may lawfully be exercised —It 

follows farther from the same principle that, no one can exorcise tliiji 
public right by means of weirs, stakes, or fixed enclosures or fishing- 
places ; for an enclosure by one person amonnts to an exclusion of others 
from it; moreover, fishing in any of those modes involves a virtual 
appropriation pro tanto of the soil of the public domain, which is a pur- 
presture. It would seem, therefore, that this public right of fishing can 
be carried on by means of nets, hooks or other moveable apparatus only,® 

Foundation of the right. — A current of modern decisions may now 
be taken to have firmly established the doctrine that, this public right is 
co-extensive with, and dependent upon, the ownership of tlie subjacent 
soil by tlie Crown, as trustee fur tlie public ; that it is confined to the sea, 
and such rivers as are navigable as well as tidal, and as far only as they 
are tidal, even though the rivers beyond the influence of the tide may 
Lave been navigated from timi» iinmomorial for the purposes of x;om- 
merce. The reason for this rule appears to bo that, beyond the poifti 

^ Uall on tlio Soaslioro (2Tifl eel.), 42; Malcohnson v. O*norr., 10 H. Tj. 619; 3fa7'* 

shall Y, Ullenvatei' Steum Navigatioib Co., 3 B. & S. 732; Murphr/ v. JHyan, Ir. R.. 2 C. L. 143; 
Neill y. Duho of Devo-mhlre, 8 App. Oas., (13/5) 167, per Lord O'Hagwn. 

* Hamilton v. Mar(piis of Doneyal, 3 Kidg. D. O. 267 ; jndgpjeut of Pialior^ *CoAimiB8ionertf, 
in Leconfield v. Lonsdale, L. K. 5 0. P C64. 

• HhH on tbo Seashore (2nd od.), o0-52 ; Toalson <fe Porbes’ Law of Wators, 358. The 
Salmon Fishery Acts expressly provide for the particular aj)paratiiso3 to bo used for the catch* 
ing of salmon. 
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reached by the tide, the soil of the bed is in law, primfi, facie, deemed to 
be the property of the riparian owners, and the right of fishing private.^ 
Discussion of authorities. — The absolute dependence of this 
right upon the ownership of the soil of the bed by the Crown, seems 
to have been placed beyond all doubt by the Court of Exchequer 
in Mayor of Carlisle v. Graham.^ In that case a tidal navigable river 
suddenly shifted its channel, forming by the irruption of its waters an 
entirely new channel through the land of a private owner. The Court 
held that as the Crown did not thereby acquire the ownership of the soil 
of the new channel, which still continued to be in its former owner, 
the public right of fishing was not transferred to the new channel, though, 
doubtless, it became subject to the public right of navigation. Here the 
new channel was both navigable and tidal, and yet the public right of 
fishery did not accrue, because the priinil facie right of the Crown to the 
soil of the bed was rebutted in this case by the pre-existent ownership of a 
private subject, wliicli, notwithstanding the occurrence of a change in tlie 
condition of the land, remained, except, «s regards the public right of 
navigation, wholly untouched. 

, That this is the only correct view of the law upon this point is fur- 
ther confirmed by the decision of the Court of Queen’s Bench in Har*. 
greaves v. Diddams,^ In that case a non-tidal and iion-navigable river was 
made navigable by artificial operations executed under powers conferred 
by an Act of Parliauieiit, which left untouched the rights of the riparian 
owners to the soil of the bed. It was held that the public did not acquire 
any right of fishing in such waters. The case of Musset v. Tiurch*^ 
in which the Court of Exchequer followed the above ruling, carried the 
doctrine still further, because tliere the public was held not entitled to 
fish, notwithstanding evidence had been adduced of the exercise by the 
public of the right of fishery in the waters in question for more than 
forty years. 

Effect of alteration of the channel of a tidal navigable river 
the public right of flshofy.— From the doctrine above stated, 
follows an important consequence, namely, that when a tidal navig- 
able river, 'b^y gradual and imperceptible means, encroaches upon the 

• Mu.rphy v. In* U. 2. C. L. 413 j Bloomfield y. Johneorif Ir. tt, 8 0. L. 68 ; Pearce y, 

Bcotoher, 9 (J.* 162. See vlao Beg, v. Borrow, 84 Justioe of Peace, 63, where Cookbnrn, 

0 J., expressed a doubt with regard to the correctness of the doctrine stated in Murphy v, 
Ryan, supra, namely, that the public lias no right to fish in a navigable riror above the flow of 
the tide. 

■ L. R. 1 Ex. 361. • Ij, R. 10 Q. B, 582. 35 L. T. N. S. 486. 
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laud of a subject, and thereby chaiiges its course, tlie public right of fish- 
ing is transferred to this new channel, even though the extent of the 
eucroachuieut be clearly ascertainable but that vfhen an alteration in 
the channel takes pl&ce by means of a sudden and manifest change, the 
right of the subject to tlm soil, though now covered by water, continues 
as befoi’o, and the public does not acquire any right of fishing in the new 
channel.* 

Prerogative of the Crown to appropriate or grant several 
fisheries in tidal waters anterior to Magna Charta- -Although 
the right of fishing over the foreshore of the sea and in tidal waters, 
j)riin4 facie, de iure communi, belongs to all the subjects of the realm, 
yet, antecedent to Magna Charta, the Crown possessed the power of either 
appropriating itself*, or granting to any of them a several fishery in any 
portion of such waters (either with a right to the soil annexed or without 
it), and thereby excluding the public from the enjoyment of their 
‘ inherent right.’ 

Effect of Magna Charta on such prerogative — The Great 
Charter restrained tlie exercise of this royal prerogative, and forbade ap- 
propriations or the creation of several grants for the future, although it 
left untouched sneb appropriations or several grants as bad been made 
iuot later than the time of legal memory, that is, the reign of Henry II.* 

In what cases may a claim by a private individual to ^ 

1 Foster V. Wriijht 4. C. P. D. 438. Though this case related to a private river, the ra^ 
tioiios decidendi of the judgnveut uro clearly applicable to the case of a tidal uavigablo 
river also. 

2 Mayor of Gcirlislc v. Grahatn^ L. H. 4 Ex. 3G1. 

8 Halo de Inro Maris, p. 1. c. 5; Hargrave’s Law Tracts, 11 : Neill v. DaH of Devomhire^ 
8 App. Cas. (135) 173, per Lord Blackburn. 

4 Malcohnson v. O' De>^t 10 H. L, C. (593) 618 ; Neill y. Duke of Devonshire, 8 App. Cas. (135) 
178, P<^r Lord Blac.kburu ; Schultes’ Aquatic Kiglits, 76-84. Doubts liavo quite recently been 
expressed in quarters of eminent authority as to the correctness of tho interpretation put on 
the 16th chapter of the Magna Charta, by which tho sovereign is thonght to have becj) nj- 
strained from granting or approfirinting o xc lu si vt^ish cries in tidal waters. In Neill v. Duke of 
Devonshire fp. 177), Lord Jilackbnrn said; — “And there soeins to mo, if it were res Integra, 
considerable doubt whether tho 16th chapter of tlio Magna Charta did more tTu?;^ restrain 
the writ do defensione riparino, whereby when tho king was about to jcoine 'into d c*ouiity, nil 
persons might be forbidden from approaching the banks of tho rivers, Ahethor tidal or.not, 
that tho king might have his pleasure in fowling and fishi-ig therein, n prerogative ^very ana- 
logoUH to tUo forest rights, (see tho writ, Hargrave’s Law Triiots, p. 7).” Soe also Duke of 
Devonshire v. PalHnson, 20 Q. B. I>. 263, fin whicli^ the Oonrt of Apposl entortainoil tho sam« 
view) ; Somerset v. Fugwell, T) B. & V. 876. 
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several fishery in tidal waters be valid — A claim, therefore, by a 
private individual to a several fishery over the foreshore of the sea and 
in tidal Avaters, to be y^lid in law, muSft be founded upon, and proved by, 
a charter, grant or royal appropriation made before Magna Charta, or 
upon prescription and immemorial enjoyment from which a grant or ap- 
propriation can be lawfully presumed to have been made before that 
epoch. ‘ 

But a grant of a several and exclusive fishery made by the Crown 
since Magna Charta is not always iiieftectual. Law recognizes the vali- 
dity of such grants if the several fishery had been appropriated by the 
Crown before Magna Charta,^ or, having been created in favour of a private 
individual before Magna Charta, had come back into the possession of the 
Crown afterwards, by forfeiture or otherwise. It is not law, and this 
can never be too often repeated,*’ said Lord Blackburn in Neill v. Duke 
of Devonshircy^ adopting the language of the Master of the Eolls in the 
same case before the Irish Court of Appeal, '‘that the Crown cannot grant 
a several fishery in tidal waters since Magna Charta. Such a statement is 
illusory and contrary to law. It can grant a several fishery in such 
waters since Magna Charta, if that fishery existed before Magna Charta. 
If a tidal river in which there was primfi facie a right in the public to 
fish was appropriated by an individual or by the Crown before Magna 
(Jharta, that individual or the Crown, if the Crown has got it back, can 
grant it after Magna Charta. That is a settled principle on which every 
one of the cases connected Avith the several fisheries in tidal rivers have 
been adjudicated upon in this country.”^ 

Reversion to the Crown of a several fishery in tidal 
waters by forfeiture or otherwise — A several fishery by reverting 
to the CroAvn by forfeiture or otherwise does not merge and cease to exist; 
fur if the sovereign could himself acquire this right before Magna Charta, 
and continue to hold it ufterv/ards, there is no valid reason Avhy he should 
not ]l)e capable of holding it afterwards, if it came back to him.® 

. .Modes in which a right to a several fishery in tidal waters 

* Halo do Taro Maris, p. 1, c. 6 j Uargravo's Law Tracts, 17-21 ; Malcohnson v. O’Dea, 10 
H. L. C. 503^ V. D^ihe of Devonshire, 8 App. Cas, 135. 

Neill V. Duke of Devonshire, 8 App. Cas. 135. 

S 8 App. ^as. 135. • 

* Neill V. JTufte of DevansKtre, 8 App. Cas. (135) 180, per Lord Blaokbiim. 

B Neill V. Duke of Devonshire, 8 App. On,?. (135) 179, per Lord Blackburn ; Northumberland 
{Duke of) A'. Uoughtan, L. K. 6 Ex. 127 j Mogera v. Allen, 1 Camp. 310. 
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may b© claimed by a subject-— As I said just now, a right to a several 
fishery in tidal waters may be claimed either by charter or express grant 
or by prescription. In either case,* the burden, undoubtedly, is upon the 
claimant to establish affirmatively by clear' and positive proof, either 
actual or presumptive, the acquisition of such a right in any of the 
modes which the law allows ; because such a claim is in derogation of the 
right of the Crown, and the prim4 facie right of the general public.* 
Nature of proof requisite in each case-— if the claim is made 
under a charter or express grant, it will, of course have to be determined 
by the language of the instrument, taken in conjynction with the sur- 
rounding circumstances. But proof of such ancient grants, made in 
or before the reign of Henry II, it is not possible at this distance of time 
to adduce, either by documentary or parol evidence. Therefore, from the 
necessity of the ease, the House of Lords, following the authority of 
Lord Hale, laid down in Maleohnson v. O'Dea^, and Neill v. Duke of Devon~ 
shire, ^ tlie doctriiio that such a chiim to a several fishery could also be 
sustained by prescription. Willes, J., in the opinion which he delivered on 
behalf of the learned Judges, in the former case, thus explained the rule of 
law : — “ If evidence be given of long enjoyment of a fishery, to the exclusion* 
of others, of such a character ns to establish that it has been dealt with 
as of right as a distinct and separate property, and there is nothing ty 
shew that its origin was modern ; the result is, not that you say, this is a 
usurpation, for it is not traced back to the reign of Henry II, but that 
you presume that the fishery being reasonably shewn to have been dealt 
with as property, must have become such in due conrae of law, and, 
therefore, must *uive been created before legal memory.”* 

The qualification “ and that there is nothing to show that its origin 
was modern ” which restricts the rule laid down in the above passage, is 
most important and distinguishes at once this species of pi-escription from 
the other, according to which, under certain circumstances, an uninter- 
rupted enjoyment of an easement for twenty years gives rise to a presumjp-^ 

1 Fitzwalter^s casej 1 Mod. 105, ‘per Lord Ifalo, C. J. ; Garter v. Murcoit, 4 Unrr. 2162, -per 
Lord Mansfield; Meg v. Stimps^on, 4 B. & S. 301 ; SclmltoH* Aijuat-ic Bights, ^ 

i 10 H. L. C. 593. Sow also (rann v. Free Fishenf nf Whittitnhle^ lllTl. L. C. 192. 

8 8 App. Cas. 135. • 

4 10 n. L. 0, 618. As to what may bo 8u(Hciont*evidonco of a title fcty j/tosmptioiu 
see also; Little v, Wingfield, Ir. R. 8 fJ. L. 279; Ir. R. 11 C. L. 05 ; Manufd v. Fisher,!) 0. B. 
N. S. 856; O'NeUl v. Allens Ir. R. 9 C. L. 132; IMford v. George^ L. R. 3 Q. B. 639; Edgar v. 
CoinmiRMioners of Fisher ien, 23 Ij. T. N. S. 732. * 
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tiou of a uiodeni lost grant from one subject to another. In the case of 
prescription, such as would sustain a claim to a several fishery inapublio 
navigable tiver, the presumption of a lost grant created since legal 
memory is excluded. “ It will not do to prove thirty years’ enjoyment of 
such a right, commencing at the beginning of the thirty years, or com- 
mencing at the beginning of any other epoch later than the end of the 
reign of Henry II ; and for this reason, because as soon as you show that 
the origin was later than the time of Henry II, you negative the in- 
ference of a usage from that period, which inference is the foundation 
of the conclusion, that there was a grant as early as the reign of 
Heniy II.”* 

Kinds of several fishery in tidal waters.— A several fishery in 
tidal waters may be either (i) in gross,* i. c., as a personal right attaching 
to an individual or a corporation, (for, according to Lord Hale, many eccle- 
siastical establishments had such rights,) or it may be (ii) appendant or 
appurteniiiit* to a manor or to a naked freehold.* 

Nature of each kind of several fishery — As the Crown is the 
primdi facie owner of the soil of the foreshore of the sea as well as of all 
tidal waters, it might before Magna Charta have made a grant to a 
subject either of tlie soil and the fisliery together, or of the soil alone, or 
of the fishery alone — the two rights being separable. Whether in any 
given case there is a grant of a several fishery at all, or if there is one, 
whether it exists with or without the ownership of the subjacent soil, will 
depend in general upon the construction of the ancient grants upon which 
the claim is based, as explained by evidence of subsequent possession and 
enjoyment.* There can be no doubt that grant of the soil alone will not 
entitle tlie grantee to exclude the public right of fishery, for the Crown 
itself could not have excludetl the public right of fishery without an ap- 

1 Edgar v. Cnmjnisi^ionars of Fishers, 23 L T. N. S. 732. 

» Halo de lure Maris, p. 1, c. 6 ; Hargrave's Law Tracts, IS. The ease of Neill v. Duke 
of Devonshire, S A Cas, 135, also shows that some ecclesiastical corporations in Ireland 
^.ased rights of fishery in gross. But instances of snch fisheries owned separately from the 
owi'ership t)f manors or lands are, as Mr. Morris obsorvos, extremely rare. The title to a 
fishery, according .to him, is almost always shown in connection with or as parcel of a manor. 
Hist, of the Forf 3 slioro, TlV, (note q.) 

b Hale do Inre Mfiiys, p. I c. 5; Hargrave's Law Tracts, 18; Hall on the Seashore (2nd 
nd.), 49; Shuilileworth y. he Fleming^ IQ C. B. N S. 702; Rogers v. Allen, 1 Camp. 306. Of Reg. 
V. Rtimpson 4 B. & S. 301. 

•l» If ayes v. Bridges, 1 R. L. & S. 390; Hall on the Seashore, (2nd ed.), 62. 

6 Fatorson's Fishery Laws, 20. 
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propriation or a grant of several fishery, an«l a grantee from the Crown 
certainly cannot claim a higher right.^ • 

Nor, where the right to the sflil and the right to the exclhsivo fishery 
in any portion of tidal waters exist together in the hands of a subject 
under a valid grant from the Crown, such as in the case of a several fishery 
in tidal waters appurtenant to a manor or freehold, will the transfer of the 
right to the soil, (unless there be express words in the conveyance) en- 
title the transferee to claim a right to the several fishery. The right to 
the several fishery will still remain in the person of the transferor as a 
several fishery in gross.* Tlie proposition upon which this rule is, and 
must needs be, based is that, in tidal waters the right to an exclusive 
fishery is not of so ancillary and accessorial a character that it must 
necessarily follow the ownership of the soil as its principal. 

Does the right to a several fishery in tidal waters raise any 
presumption as to the ownership of the subjacent soil ? -if then 
in tidal waters the ownership of the soil does not primA, facie import 
a right to a several fishery, the question arises does the converse proposi- 
tion hold good? Does a right to a several fishery in tidal waters raise 
a presumption that the owner of the fishery is also the owner of the soil? 
Notwithstanding the abolition of the technical rules of pleading to which 
it mainly owes its origin, the question still possesses a practical interest ; 
for islets might arise or derelictions take place in tidal or non-tidal 
waters, in which a person owns a several fishei-y, and he might not be able 
to show any right to the soil by the production of any grant. In such 
cases he could still advance a claim to the islet or the derelict soil, if the 
presumption were held valid in law. 

Granting for the sake of argument that, such a presumption as this 
might arise, the foundation for it must be sought in the assumption that 
a several fishery in tidal waters is incident to the ownership of tlie soil. 
But this, as I have already shewn, has been conclusively settled not to 
be the law in the case of tidal waters. • 

Passing from this inferential r’hasoning, the unanimous 
of the King’s Bench in Duke of Somerset v. Fotjwell^ which has never 
yet been questioned, may be accepted as a direct autliorily t’or^a negative 
answer to the question ; although, no doubt, an obsi^rvatiou occurs In it 

m 

* Hall on the Senahoro (2nd ed ), 64. 

■ Neill V. Duke of Devonshire y 8 App. Cos. 

• 6 B. A C. 876 i Hall on the Soashore, (2nd ed.), 02-66, 
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wliicli sepm apparently to militate against this view, but which, however, 
must evidently be restricted to the case of nou-tidal waters. The result, 
therefore, is, that although, as a matte'l* of fact, a several fishery in tidal 
waters is generally coupled with the ownership of the soil, there is no 
presumption that in such waters the one necessni’ily implies the other, 
whether the fishei’y be enjoyed by means of moveable apparatus, such as 
nets and hooks, or by engines fixed in the soil, such as weirs, stakes, &c. 

Effect of shifting of the channel of a tidal navigable river upon the 
ownership of a several fishery. — If a tidal navigable river, in which a sub- 
ject owns a several fishery under a grant from the Crown, suddenly 
changes its old channel and works a new channel for itself through the 
land of a private individual, then, in such a case, as “the right of the 
sovereign to grant ii separate fishery in a tidal river, ‘ depends upon the 
existence of a proprietorship in the soil,’ ”> and as a sudden change in the 
course of a river does not take away the right of the private owner to the 
soil and vest it in the Crown, the right to the several fishery cannot be 
followed from the old to the new channel*; but it is otherwise, if the river 
shifts its course by slow and imperceptible degrees®. 

Mayor of Carlisle v. Graham.— Lord Chief Baron Kelly, in delivering 
the judgment of the Court in Mayor of Carlisle v. Q-raham*, said:— 
“ And we are called upon to decide the question which now arises for 
the first time, — Is the several fishery of a subject in a tidal river, ILe 
waters of which pez’manently recede from a portion of its coarse and floiv 
into and through another course, where the soil and the land on both 
sides of the new channel thus formed belong to another subject trans- 
ferred from the old to the new channel, and so a several fishery created 
in and throughout such new channel, or in some, and if in any, in what 
part of it? No authority has been cited at the bar nor is any to be 
found in the books to the effect that under such circumstances, a several 
fishery is extended into or created in the new channel thus formed in the 
tidal “river. 

— ji; ja gj^jj Rolle’s Abi’idginent, and appears to have been remark- 
ed by Thoi’p, J., in a case in the Year Books, 23 Edw. 3, c. 93, that wher- 
ever the tide flows and reflows it may be called an arm of the sea, and if the 

1 Per Lvird "O’ Hogan, in NHU v. Zhtl-e of Deuonehire, 8 App. Gas. (135) 157. 

* Mayor of Carlisle ▼. Qraham, Ij. B. 4 Ex. 361. 

8 Foster v. JVfi./W, 4 0. P. D. 438. •* 

♦ i'i. li. 4 Ex. 301. 
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water be a highway and changes its course from one soil to another, still 
it becomes a highway there where the water flows, as it was before in its 
ancient course, so that the lord ofthe soil cannot^ disturb tlih waters in 
this new course. But this proposition, if true, ns regards the use by the 
public of the tidal waters as a highway, or the exercise of any other pub- 
lic right, fails to shew that a private right to a several fishery arises 
within the new course of the tidal waters. In the case of Murphy v. 
Ryan^, O’llagan, J., in delivering the judgment of the Court, says, ‘ But 
whilst the right of fishing in fresh water rivers in which the soil belongs 
to the riparian owners is thus exclusive, the right of fishing in the sea, 
its arms and estuaries, and in its tidal waters, wherever it ebbs and flows, 
is held by the Common law to be public! iuris, and so to belong to all the 
subjects of the Crown, the soil of the sea, and its arms and estuaries and 
tidal waters being vested in the sovereign as a trustee for the public. 
The exclusive right of fishing in the one case, and the public right of 
fishing in the other, depend upon the existence of a proprietorship in the 
soil of the private river by the private owner, and by the sovereign in a 
public river respectively.’ And this is the true principle of the laAV 
touching a several fishery in a tidal river. If, therefore, the right o4 
the Crown to grant a several fishery in a tidal river to a subject is deriv- 
ed from the ownership of the soil, which is in the Crown by the Comiuo|i 
law, a several fishery cannot be acquired even in a tidal river if the soil 
belong not to the Crown but to a subject. And all the authorities, 
ancient and modern, are uniform to the effect that if, by the irruption 
of the waters of a tidal river, a new channel is formed in the land of a 
subject, although the rights of the Crown and of the public may com© 
into existence and be exercised in what has thus become a portion of 
a tidal river or of an arm of the sea, the right to the soil remains in the 
owner, so that if at any time thereafter the waters shall recede and the 
river again change its course, leaving the new channel dry, the soil be- 
comes again the exclusive property of the owner, free from all rights 
* whatsoever in the Crown or in the public.” 

Free fishery in tidal waters. — ^A free fishery may also exist over *the 
foreshore of the sea and in tidal waters. A right to»tliis kiiicT of fishery 
being very much similar to the right to a several fishery, the modes of 
origin and the incidents of this right do not materially diffdl' fi’om thosfi 
of a several fishery. 


* Ir. a. 2 C. I.. U3, ivt |.. 149. 
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It is obvious that there cannot be a common of fishery in tidal waters 
in which a public right of fishery exists.^ 

Restrictions upon <the mode of ei^oyment of a several fishery, or of 
the public right of fishery, in tidal waters.— The right of fishery in tidal 
waters, whether public or several, must be exercised in due subordination 
to the paramount interests of public navigation. Any act which inter- 
feres with or derogates from this right is unlawful. Thus, a demand by 
a private individual, without an adequate quid pro quo, (such as the 
maintenance of beacons and buoys for the safety of navigation), to take 
tolls from all vessels which cast anchor within the limits of his oyster 
fishery, has been held to be illegal, although there is in such a case a 
temporary occupation of his soil,* however trifling in extent. 

Fishery in non-tidal rivers and streams— Bight of fishery in such 
waters prima facie vested in the riparian owners — In non-tidal rivers, 
whether navigable or not, the x'ight of fishing is priind facie vested in the 
riparian owners, not in common, bnt in severalty, the right of each of such 
owner being co-extensive with his ownershii) of the subjacent soil of that 
portion of the bed which lies between his frontage and the midille thi’ead 
,of the stream.® And if the same person be tlie owner of lands on both 
sides of the river, the right of fishing therein primS, facie belongs to him 
exclusively, according to the extent of Lis riparian frontage. 

“ Fresh rivers of what kind soever,” says Lord Hale, “ do of common 
right belong to the owners of the soil adjacent ; so that the owners of the 
one side have of common right, the propriety of the soil, and consequently 
tl>e right of fishing, usque filum aquae ; and the owners of the other side 
the right of soil or ownership and fishing unto the filum aquae on their 
side. And if a man he owner of the land of both sides, in common pre- 
sumption, he is owner of the whole I'iver, and hath the right of fishing 
according to the extent of his land in length.”* 

on Profits a ProtiArc, Ac., 307. 

^ V. Free Fiehere <if Whitslahle, 1 1 II. L. C. 192; Foreman v. Free Fiahere of Whit- 

stalle, L. U. 4 II. L. C. 286. 

• Halo do lore Maris, p 1. o. 1 j Uarpruve’s Law Tracts, 5 ; Rn,jal Fieherij of the Bnnne, 
Davies, 149;* Fitstualter’s ease. 1 Mod. 106; Bickelt v. Morris, L. K. 1 11, L. (So. App.) 47; 
Wishu-rt V. Wyllie, 1 Maeq, II. L. 389 ; Mayor of Oarlisle v. Qrahnm, L. R, 4 Ex. 361 ; Mwrphy 
T. Ryan, Ir.„R. ^ 0. L. 413; Cooper v.' Phibbs, L. R. 2 H. L. 165, per Lord Cranworth ; Pearce 
V. Scotnher, 9 Q. B. 1). 162; AiigoU on Watcroonrses (7th ed.), §§ 01, 64, 66 : Schnltea’ Aquatio 
Riglits, 61 ; Woolryoh on Waters (2ud ed.), 1^2. 

*']Ia)o do lure Maris, Ibid , , 
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Foundation and nature of the right. — The right of fishing in non- 
tidal rivers is not a riparian right, w]iich,*as I have already pointed out iu 
a previous lecture, ^ arises out of tlfe lateral contact*of land with the flow of 
water,* and not out oJ^tlie ownership of the soil of the bed of the stream. 
It is — as the woi;#!^ and consequently the right of fishing ”, in the passage 
I have just read from Lord Hale, taken in connection with the previous 
context, prove — a fragment of the proprietary interest in the subjacent 
soil, a mode of enjoyment of, or a kind of profit issuing from, land, when 
it happens to be covered with water, and may be transferred or appro- 
priated either with or without the property in the b§d or bank to anotiier 
person, whether he does or does not own land on the borders of, or 
adjacent to, the stream.^ When this right exists in concomitance with 
the ownersliip of the soil, it may aptly be described as predial or territorial 
fishery.* When it is severed from it and transferred to another, so that 
the right of fishing alone exists in one person, and the ownership of the 
soil subject to this right exists in another, it is called a profit S, prendre. 

Enumeration of the different kinds of right of fishery in such waters. 
—There may be a several fishery, free fishery and common of fishery as 
well in lion-tidal waters and streams, as in tidal waters. ‘ ^ 

Ambiguity of the term ^several fishery/ when applied to npu-tidal 
waters. — The term ‘ several fishery,^ as applied to non-tidal waters, has a 
double signification. It is used sometimes to denote that exclusive right 
of fishing which is incidental to, and is a component part of, the owner- 
ship of the soil, — the territorial fishery, as it is more correctly designated ; 
and sometimes to refer to the exclusive right of fishing granted by the 
owner of the soil to a stranger independently of any proprietary interest 
iu the soil — a mere profit a prendre. 

Modes n which a several fishery in such waters may be created.— A 
several fishery in non-tidiil waters may be claimed by grant or by pre- 
scription. 

Does the right to a several fishery in non-tidal waters raise any^pre- 
i sumption as to the ownership of the subjacent soil ? — A several fishei^j in 
aon-tidal waters being a right of an accessorial character and incident 
to the ownership of the soil, there is a presumption^ in until the 

' 257-'260, * Lyon v. Finkmoi^ers* Co,, 1 App. Gas* 662. 

• Hale de lure Maria, p. 1, c. 1 ; llargrave^H Traota, G ; Sohul lies’# AqAatio Bigh^ 
8S, 39; Marshall Xllleswaier Steam Navigation Co., 3 B. A; S. 732; Bristows v. Cormicun. 

8 App. Caa. 665. • 

4» Schultes' Aqnatio Bights, 87 ; Woolrych on Waters, (2nd ed.j, 113. 
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contrary is shewn, that the owner of the soil is also the owner of the 
several or exclusive fishery in the water which covers the soil. But the 
question whether the /jonverse of this proposition, namely, whether the 
right to a several fishery carries with it a presumption that the owner 
thereof is also the owner of the subjacent soil, is true or not, has been the 
subject of much controversy amongst the earlier as well as the more 
modern authorities. The earlier authorities laid down that the owner* 
ship of the soil was absolutely essential to the existence -of a several 
fishery in private waters. But this position has been assailed with much 
acuteness and considerable learning by Mr. Schultes,* followed in this 
respect by Serjeant Woolrych ; and it is now admitted on all hands, 
that a several fishery may exist independently of the ownership of the 
soil in the bed of the wa.ter.* 

But, though it is unquestionable that the right of fishery may be 
dissociated from the light to the soil, and may be transferred to another, 
as a mere incorporeal right, the preponderance of authority in England 
is in favour of the doctrine that the right to a several fishery in non>tidal 
waters primd. facie imports the ownership of the soil. In the case of 
‘Holford V. Bailey,^ Lord Denman, C. J., in delivering the considered judg- 
ment of the Court of Queen’s Bench, said: “No doubt the allegation of 
a several fishery, prima facie, imports ownership of the soil though they 
are not necessarily united.” And the same doctrine was enunciated by 
Parke, B., in delivering the judgment of the Court of Exchequer Cham- 
ber in the same case. 

The authority of this case was followed by the Court of Queen’s 
Bench in Marxhall v. UUeawalar Steam Navigation Co.,* where the same 
question was raised and the earlier cases were very fully discussed at the 
bar. In that case the grant of a several fishery was accompanied by 
livery of seisin, and it reserved a certain quit-rent to the then lord of the 
manor. The majority of the Court, Wightman and Mellor, J J., held that a 
right to the soil passed by the grant, inasmuch as a feoffment with livery 
of ®«isin, and the reservation of a quit-rent were not at all appropriate to 

1 See the ancient authoritioa collooted in HargraWa notes upon Co. Litt, 122 (b) n. 7 ; 
Sohultea’ A^natio Rights, 44-46 j Woolrych on Waters (2nd od.), 114-116, with the author’s 
commonts thereon. 

» Holf^d V. Bailey, S Q. B. 1300; 13 Q. B. 426 (in error); 16 L. J. Q. B. 6S; 18 
ii. J. Q. B. 109; Matehall v. VUemv.iter Steam Navigation Go., 3 B. A S. (732), 747, per Lord 
Cockbnrn, C. J. 

V8 Q. B. (1000;, 1016. 


* 3 B A 8. (732), 747-748, 
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the transfer of an incorporeal right.* Oockburn, 0. J., however, tljough 
acquiescing in the judgment of the majority, in consequence of the 
weight of authorities by whicfi he felt himsdf bound, was himself 
of opinion that, boti^ according to reason and principle, a right to a 
several fishery did not import a right to the soil. His Lordship thought 
that the livery of seisin and the reseiwation of a quit-rent could bo ex- 
plained on the ground that they had been made by the parties under a 
mistake of law. After citing the opinion of Lord Coke to the effect 
that, upon a grant of a several fishery, even when accompanied by livery 
of seisin, the soil does not pass, his Lordship thus prpceeds to observe : — 
“Now independently of the high authority of Lord Coke on such a 
matter, I must say that this doctrine appears to me the only one which 
is reconcileable with principle or reason. It is admitted on all hands 
that a several fishery may exist independently of the ownership of the 
soil in the bed of the water. Wliy then should such fishery be consi- 
dered as caiTyirig with it, in the absence of negative proof, the property 
in the soil ? On the contrary, it seems to me tliat there is every reason 
for holding the opposite way. The use of water for the purpose of fish- 
ing is, when the fishery is united with the ownership of the soil, a right* 
incidental and accessory to the latter. On a grant of the laud, the 
water and the incidental and accessory right of fishing would neces- 
sarily pass with it. If, then, the intention be to convey the soil, why 
not convey the land at once, leaving the accessory to follow P Why 
grant the accessory that the piancipal may pass incidentally ? Sui*ely 
such a proceeding whould be at once illogical and unlawyer-liko. The 
greater is justly said to comprehend the less, bat this is to make the con- 
verse of the proposition bold good. A grant of land carries with it as 
we all know, the mineral, which may be below the surface, But who- 
ever heard of a grant of the mineral cairying ivitli it the. general owner- 
ship of the soil? ' Why should a different principle be applied to the 
grant of a fishery, which may be said to be a grant of that whiftb is 
above the surface of the soil, as a gi'unt of the mineral is a grant of^tn&t 
which is below itP Nor should it be forgotten that the o^imsite doctiine 

• 

' Seo, however, uii article in 5 Q. L. Review, 29, iu wbioh the leg-rnr O writer qaotes ^veral 
earlier anthoritios to show tlmt feoffment aiui livery of iiffjorporoal horoditame^ijt,s vtoro possible 
just as far as, though no further than, feoffment and livery of corporeal heroditamouts. 
See also a criticism on this article in the samo velumo of the Q. L. Review on p. 218, and a 
reply to it by the writer of the original article on p. 328. 
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involves the startling and manifest absurdity Hint should the water be 
diverted by natural causes or, become dry, the fishery, which was tlie 
primary and principal object of the grant, would be gone, and the pro- 
perty in the soil which only passed incidentally iiid as accessory to the 
grant of the fishery, would remain.” 

In the Irish case of Bloomfield v. Johtison,^ Baron (now Lord) Fitzgerald 
went further than this and in a very learned judgment expressed his 
opinion that the grant of a several fishery by the owner of the soil, even 
if accompanied by livei’y of seisin, would not pass the soil. 

The presumption that the owner of a several fishery is prim& facie 
the owner of the soil, obtains only when the terms of the grant are un- 
known, for if the grant shows that an incorporeal hereditament was 
intended to pass, the presumption ceases.’ 

Several fishery in one, subject to a limited right in another. — 
Although a several fishery is by its nature exclusive, so that no other 
person can have with the owner of such a fishery a co-extensive right 
therein, yet it has been held that a partial independent right in another, 
or a limited liberty does not derogate from the right of the general 
owner. Thus, when the owner of the soil granted a several fishery with 
the exception of an oystery, and reserved to himself the right to take 
fish for the supply of his own table, the grant was held to be that of a 
several fishery.* 

Free fishery in non-tidal waters. — A free fishery in non-tidal waters 
— sometimes used synonymously with a common of fishery — is, as I hove 
said before, a right of fishing in a particular place co-extensive with 
others ; that is to say, it may exist in the owner of the soil in conjunc- 
tion with a stranger, or in two or more strangers to the exclusion of the 
owner of the soil.* 

A free fishery has been held not to import ownership of the soil.® 
Franchise fishery in non-tidal waters. — Another kind of fishery, 
namely, a franchise fishery in non-tidal rivers, similar to a franchise 

' 1 Tr. R. 8 0. L. (68) 106. 

> Duke of Somerset v. Fogwell^ 6 B. A C, (875) 886. 

8 Seymour v. Lord ^ Courtenay ^ 6 Bnrr. 2814. Of. Holford y, Pritchard, 3 Er. 793 ; 
Bird Higgenson, 2 A. A E. 696. 

* Bloomfield^ y, Johnson, Ir. R. 8» C. L. (68) 107, per Fitzgerald, B. ; Carter y. Murcott, 4 
Burr. 2162; Smithy, Kemp,^ ^alk. 637; Seymour v. Lord Courtenay, supra i Woolrycli ou 
Waters (2nd ©d.), 122-123 | Schultes* Aquatic, Rights, 67. 

• Bloomfield y, Johnson, supra. 
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Bsliery in tidal navigable rivers, discussed before at some length,* was 
attempted to be established in a very rec;^nt case* which came before the 
Court of Appeal. It was argued Wiat prior to Magna Chartaf the Crown 
could, as part of it 8 *Yrerogative, have an exclusive right of fishery not 
only in tidal navigable rivers, but also in those rivei’S which are 
above the flow of the tide, and the soil whereof belonged to a sub- 
ject; and further, that it could also, before tl»at period, grant such 
a right of fishery to a subject so as to be a francluse in his hands. But 
upon an examination of the forms of writ in relation to the defence of 
rivers given in Lord Hale’s treatise De lure Maris, the Lords Justices were 
of opinion that all that they seemed' to establish was “ that pidor to the 
Great Charter of Henry III, the king had exercised as part of his prero- 
gative a right to cause various livers, including fresh rivers above the 
flow of the tide, to be put in defence, i. e., to be kept close, in anticipa- 
tion of a visit of the king for the purpose of fishing in the river, and 
further that he required certain men, who were anciently liable to per- 
form the duty, to make preparations for his arrival by the construction of 
bridges ; that this prerogative was exercised by means of a writ addressed 
to the sheriff requiring him to put the river in defence, and that after^ 
Magna Charta the prerogative was still exercised, but only'in regard to 
rivers which had been put in defence in the reign of Heiuy II.” 

“ But assuming ” the Lords Justices went on to observe “ this 
prerogative to have existed, we entertain serious doubts on the following 
questions : — first, whether the prerogative would have authorized' the 
king to close the river against the owner of the soil or to assert any 
right in the river, except in preparation for a royal visit; second, whether 
the prerogative was not of a purely personal character, existing only 
for the pleasure of the king and his court, and consequently whether the 
prerogative could be granted by the king so as to become a franchise 
in the hands of a subject; and thirdly, if it could be held by a subject 
as a franchise, whether, it could confer on the subject a permiment 
* right to fish to the continual exclusion of the owner of the soil.” ^ 
Effect of shifting of the channel of a non-tidal river upon the ri|rht 
of fishery- — The question whether upon an alteration jn trio*c 8 urso of a 
non-tidal river, the right of fishery follows the ngw channel, dep^ds, 
as in the case of tidal rivers, upon the nature 04 the change l 5 y which 
the new channel is effected. In the river shifts its channel by gradual 

8 Duke 0 / Devonshire y. Pattinvon, 20 Q. B. D. (268) Z'A., 272, 


I Stipi a, 354—355. 
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and imperceptible degrees, the right of fishery continues in the channel ; 
but if, on the other hand, the ne«r channel is the result of a sodden and 
violent encroachment of <ihe river, then, ifiiless the encroachment be upon the 
land of the person who is also the owner of the fol^ier bed, the right of 
fishery cannot be exercised in the new channel. The reason which 
underlies this rule is, that in the case of a territorial fishery, a slow and 
imperceptible encroachment by the river upon the land of an adjoining 
owner (though the extent of the encroachment may be ascertainable after 
the lapse of several years), transfers, according to the law of alluvion, 
bis proprietary right in the soil to the owner of the original bed of the 
river, to whose territory it becomes annexed, and over which his fishery 
consequently extends ; but that when the encroachment is sudden and 
manifest, the law of alluvion produces no change whatever in the owner- 
ship of the soil. The same reason equally applies if the fishery be an 
incorpoi’eal franchise or right, because being dependent for its enjoyment 
npon the subsistence of the proprietary right of the grantor, actual or 
presumptive, of the franchise or right in the subjacent servient soil, it 
does or docs not continue in the new channel, according as such grantor 
does or does not acquire, under the law of alluvion, the ownership 
of its soil, by reason of the channel being caused by the gradual or sudden 
action of the river. 

Foster v. Wright. — ^The rule that a territorial fishery in a non-tidal 
river shifts with the changes in its course, where such changes take place 
by slow and insensible degrees by the river encroaching upon the soil of 
an adjoining landowner, is established by the decision of the Coui-t of 
Appeal in Foster v. Wrights In that case, the plaintiff who was lord of 
a certain manor, and was entitled to the right of fishery in a river run- 
ning through it, had enfranchised in favour of the defendant some land 
of the manor lying close to, but not adjoining, the river. The river 
gradually wore away the bank and the strip of land that lay between the 
lands of the manor next to the bank and the defendant’s land, and even- 
tifiSliy encroached upon the latter by gradual and imperceptible degrees, 
though the extent of the encroachment was ascertainable and in fact 
ascertained at intervals . of twelve years. The defendant having fished 
in that portion of the river which covered what was originally defen- 
dant’s own IVind, the plaintiff brought an action of trespass. The Court 
held the defendant liable on the ground that, the gradual encroachment 

it 


I 4 C. P. D. 43tt. 
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by the river had the efiBect of annexing the soil of the defendant to the 
soil of the plaintiff, and, therefore, of exolading his right of fishery over 
it. 

Restrictions uponHhe exercise of the right of fishery in those non- 
tidal rivers that are navigable. — In those non-tidal rivers in which the 
public has acquired a right of navigation by grant or prescription or Act 
of Parliament, the right of fishery must be exercised in due suhordina^- 
tion to such paramount riglit, and any interference therewith is a nui- 
sance and is indictable.^ 

Obstruction to the passage of fish.— For similar^ reasons, the owner 
of a right of fishery must not erect weirs or other engines so as to 
obstruct the passage of fish up a river into the fisheries of other persons, 
because it amounts to a clear invasion of their right, and is therefore 
actionable.^ But it would seem that a riglit to a weir may be acquired 
under the English Prescription Act, by enjoyment thereof for the statu- 
tory period.® 

The erection of dams or other similar structures, in non-navigable 
rivers for mill purposes, in so far as they obstruct the passage of fish, 
has, in several of the states in America, been long regulated by positive* 
legislation, and the only available remedy in case of such obstructions is 
that provided by statute. There the milhowners are required to keep 
fishways in such dams.* 

1 Halo do loro Maris, p. 1, o, 2 ; Hargrave’s Law Tracts, 8 ; Willvims y. Wilcox, 8 A. & 
E. 333. Seo Orr Kwing v. Golquhoun, 2 App. Cas. 83i>. 

• Weld V. Hoiyiby, 7 East 193 j Lcconfield v. Lontidale, L. R. 5 0. P. (691) 720, per Bovill, 
C. J. 

8 Eolle V. Whyte, L. R, 3 Q B. 286. 

* Gould on Watei’s, § 187. 
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FISHERY.— (Cow^mweJ.) 

Ill (b). Fishery in navigable rivers — Under Hornan law, right to fish in perennial rivers com- 
mon to the public, — Ap))ropriafcidn by the sovereigns in feudal times of the right to fish 
in navigable rivers — Right of il\o public to fish in navigable rivers rehabilitated in France 
by the Code Napoleon — lligbt also recognised in some of the states in America — In 
India, right of fishing in navigable rivers prima facie belongs to the public — Mode of 
enjoyment of such right — Exclusive fishoi-y claimable by private individuals by grant from 
Government or by prescription — ^Nature of evidence requisite to prove acquisition of such 
exclusive right — Whether exclusive right of fishery in a navigable river imports a right 
to the subjacent soil — Effect of shifting of, or of an^ oilier change in, the oharmol of a 
navigablo river upon the exclusive or the public right of fishery in the river — Course of 
decisions upon this topic iu llengal — Remai'ks — Eishery in non>navigablo rivers or streams 
•—Right of fishing in 8u<di rivers or streams primil facie vrstod in the owner of the sub- 
jacent soil — Distinction between territorial and iiicorporoal fishery in iion-navigablo 
etream— Modes of ncqiilsition of incorptireal fishery — To whom does the right of fishery 
in non-navigablo streams flowing between two estates, primtl facie belong? — Whether 
exclusive right of fishery in a non- navigable stream imports a right to the snbjacont 
soil — Modes of detormiiiiug the right to the soil under different cirouiristamrcs — Right of 
the grantee of tho entire julkur of a porgunnah — Obstruction to the passage of fish — 

/ Fishery in lakes and ponds — Right of fishing in small lakes, ponds, &c. primil facie belongs 
to him in whoso lauds they are situated — Right of fishing in large uon-tidal navigable 
lakes, under English law — Under American law — Kiglit of fishing iu lakes, ponds, S&c. 
generally, according to Anglo-Indian Jaw — Sums annually payable under a lease of a 
fishery, whothor rent or not — Right of occupancy in respect of tlie julkur of a stream, <feo. 

B. Topics relating to rights of fishery in general — Whether a right to compensation exists 

for loss of right of fishery, when subjacent soil is acquired for public imrrioses — Whether 
the English Prescription Act applies to right of fishery in gross — Provisions of tho 
Indian Limitation Act and tho Easements Act respectively regarding right of fishery in 
gross— A fiuctuaiing body of inhabitants of a vill, parish, or a borough cannot by 
ousiom ohiim a right — First reason for the rule — Second reason — Commonts on the 
second reason — Goodman v. Mayor of Salta sh — Lutclimiput Singh v. Sadaulla Nashayo. 

C. Remedies for disturbance of right of fishery (i) Civil aetjon -'(iij Criminal proceedings — 

Komau law regarding feroo iiaturuo — General principles of Jaw regarding the same topic < 
— Provisions of the English Common law— B/udes v. Uigff» — Liability of a trespussor for 
capture fe^^oe naturae 24 and 24 Viet. c. 96, s. 24 — Summary of tho decisiona 
upon tho section — A'nglo- Indian law regarding ferae naturae — Cases in which capture of 
fish does not conBtit'4to any offence under the Indian Penal Code — Act li of 1889 (B. O.) 

V — Section ji45 of the Crimj^ol Pracodure Code, how far applicable to rights of fishery. 

Ill (b). Fishery in navigable rivers Under Roman law, right to 
fish hi perennial rivers common to the public — By the Roman law, all 
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perennial rivers,* whether navigable or not,® were deemed public,** and the 
right of fishing therein common to all persons.* 

Appropriation by the sovereign in feudal times of the right to fish 
in navigable rivers. — liut in subsequent times, when Europe began to he 
feudalized, some of the princes on the continent appropriated to themselves 
this privilege to the exclusion of their subjects, and none were permitted 
to fish in navigable rivers except those that had obtained a license 
from the Crown, by paying tribute. From tliis source large emolu- 
ments wore derived, and the3" were regarded as part of the regalia of the 
Crown. ^ 

* 

‘^Tlie right of fishery” says Vinnius, originally belonged to the 
people, from them it passed to the princes: so that no one can in these 
days exercise that right without a grant from the prince, (such grant 
being) confined within certain limits, and subject to certain regulations.”* 
Ho proceeds to add, however, that, it is lawful even now for individual 
citizens to fish witli an angle in mivigable rivers or lakes.'^ 

Right of the public to fish in navigable rivers rehabilitated in France 
by the Code Napoleon. — This was also the state of the law in France 
before the revolution. Tlie right of fishery, in navigable as well as^ 
n on-navigable rivers, was vested exclusively in the king, and those in- 
dividuals that possessed seignorial rights under liim.® But the Napoleonic 
Code, which was framed after these odious feudal rights had been abolisheci 

several decrees of the revolutionary governments, declared all navigable 
rivers and * llottables ’ streams to be the property of the state, and the 
riglit of fishing therein open to the public, though such right was to be 
exorcised subject to the control of particular laws.® 

j Dig. xliii. 12. 1. .3. 8 Dig. xliii. 13. 1. 2. Cf. Dig. xliii. 12. 2. 

8 Dig. i. 8. 4. 1 ; Inst. ii. 1. 2. 

♦ Flmnitia autom omnia ct portns publica Bunt: icleoqno iu8 pisoandi oinnibas commnrio 
esfc in portns fluminibuBCpio. Inst. ii. 1. 2. This is not qnito correct, as according to Ko- 
mnn law i)eronnial rivers aloiio were public. In the Digest we liiicl it more accuivito^ laid 
down thus : “ sed flumiiia paene omnia et jmrtnH piiblica sunt,** Dig. i. 8. 4. 1. 

^ 2 Doniat, Civil *La'CV' (trana. by Strahan), 383; Bk. 1. t. 8. fl. 1. § 2 ; Sohultos’ Aquaito 
Bights, 6, 6. 

® Ins piBcandi qnoquo initio penes populum fuit, indo ad Urinciyor^ : at iiomo 

iam id iuria babeut, nisi coiicossri I’riiicipis, et certis lirnitibiis ac Ic^'ibu.s circumscriptum. 
Vinnins, Comm, ad Inst. lib. ii. i. 1. text. Do Fluminibus^^ &c. 

7 Et singulis oivibus otiamnnm iua eat in fliiminc aut laci^iiavigabiH hamo pisoari. Vin* 
uins, Oonim. ad Inst. Ihid, ^ 

® Sohultos* Aquatic Rights, 98 ; 3 Kent, Comm., 414. 

® Code Napoleon, §§ 538, 716. 

47 
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Right also recognised in some of the states of America.— Coming 
down to more recent times, we find that in several of the states in 
America, notably in Pennsylvania aiid in North and South Carolina, 
which have repudiated the doctrine of the English Common law, with 
regard to the ownership of the beds of tidal rivers, the right of fishing 
in navigable rivers, far above the flux and reflux of the tide, has always 
been held to be priinS, facie vested in the state for the common benefit 
of all the members of the public, though, at the same time, the power of 
the legislature of a state to regulate and control the time and the mode of 
enjoyment of this common privilege, as well as to grant exclusive rights 
of fishing to private individuals, has, according to the undoubted weight 
of authority in that country, been also acknowledged 

In India, right of fishing in navigable rivers prima fade belongs to 
the public. — In India, the right of fishing in navigable rivers, in those 
cases in which the bed forms part of the public domain, and does not 
constitute the property of any private individual, belongs primfi, facie to 
all the members of the public.* In most of the cases which relate to this 
matter, the doctrine has doubtless been enunciated in terms which seem 
at first sight to raise the infcreuce that this general right may be asserted 
in those rivers alone that are both tidal and navigable; but if the conclu* 
sions with regard to the ownership of the beds of navigable rivers, 
whether they be tidal or non-tidal, to which the discussions in the third 
lecture have led us, be accepted as sound, then the circumstance that in 
those cases the rivers also happened in fact to be tidal, must be treated as 
wholly immaterial. 

Mode of enjoyment of such right.— This public right must, however, 
be exercised in a reasonable manner, and subject to sneb regulations as 
may be essential to secure due enjoyment of the right by all the membors 
of the public.* If any local custom as to the mode of enjoyment of the 

13 Kent, Comm., <118; Angoll on WatcrcourBOB {7ili ed.), §§ 65a, 548, 649; Qonld 
on Waters, §§ 182, 189, and the cases ^.Itod therein; Houck on Navigable Hivers, §§ 
220*224. 

* Jloridas Mai v. Mahomed Joki^ (P. B.), I. L. R. 11 Cal. 434; Viresa v. Talyya^ I. L. R. 
8 Mad. 467 ; "^Prominno Cnomar Sircar v. Ram Kumar Parooey, I. L. R. 4 Cal. 63 ; Baban Mayacha 
r, Nayu Shravnehay 1. L. R. 2 Bomb. 19 ; Giireeb ITossein Cfiomlhry v. Lamb, Cal. S. D. 1859, 
p. 1367 5 Pagrant v. Collector of Bkxillooa^ Suth. W. R. 1864, p. 243 ; Collector of Bungpur r. 
kam Jadub Sen, 2 Sev. »73; l*ll. C. Or. ». 174, 

• Of. Baban liayaoha v. Nagu Shravucha, I. L. B, 2 Bomb., 19 j Tireea v. Tatgya, I. L. B. 
8 Ma^., 467. 
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right is established, it must be exercised in the manner sanctioned by 
such custom.* • 

Exclusive fishery, claimable tfy private indiriduals by Ifrant fi'om 
Government or by presCTiption. — It may now also be taken to be conchi- 
sivel}" settled that Goveimment in this country may derogate from this 
public right or privilege by creating exclusive rights of fishery in navigable 
rivers in favour of private individuals; and that such exclusive rights may 
be .established either by proof of dh'ect grant from Government or by 
prescription,* or by proof of enjoyment for such length of time as would 
sufiice for the acquisition of a right to an easemeuj;, (which expression, 
both under Act XV of 1877® and Act V of 1882,* includes a profit 8. 
prendre) against the Crown.® 

Nature of evidence requisite to prove acquisition of such exclusive 
right. — Such grants, being in their nature restrictive of the rights of the 
Crown and of the public, must be established by clear and conclusive 
evidence.® A right of fishery in a navigable river, unless expressly men- 
tioned in the grant or the settlement dol, docs not, as laid down in a 

1 Kitrasaytja v. Sami, I. L. U. 12 Mad., 43, (wlioro the castora was proved to have been, 
only 30 years old). 

2 See casoa colloclod in note 2 on p. 370, supra. See also Collector of Maldah v, Syud 
Siidoorooddin, 1 SnMi VV. R. 116; JTamid AH v. Kruta Mohun Jalia, S. C. C. Kef. No. 8 of 188tB 
(unyoporteil). Chunder JalcahY, Hum Churn Moolicrjee.f 15 Sufcli. W. R. 212; Arhumhit Jha 
Jrjiruyi^ 1 1 Cal. L. Jl. 9, Soo also s. 151 of Act XVIII of 1881 (An Act to consolidato 
and .'imend the law relating to land-revenue and the powers of Revonuo officers in Central 
rroviiiCf.s), whicli contains a di.stinct recognition by tbo logislatnro, at least so far as regards 
the Central Provinces, of the right of Government to make oxclusivo grants of fisheries in 
navigable rivers in favour of private individuals. 

^ See dofiniciou of ‘easement * in the Act, s. 3. 

^ Sec definition of * easement, * and of tbo expression *to do something,’ in s. 4. An 
examination of these sections will show that Act V of 1882 includes only what in the phrase- 
ology of English law is called * profit d. j^rondre appurton.ant or appendant,’ while Act XV of 
1877 includes this as well as profit 4 proiidro in gross. ^ 

5 Vireaa v. Tatyya^ I, L. R. 8 Mad. 407. According to this case, qxclusivo onjoymen^ of a 
fishery in a tidal navigablo*rivor for a period of 60 years creates an exclusive right. Bat this 
is apparently founded upon a provision (s, 15, last para.) in the Indian Easements Act (V of 
1882), which applies to ^ladras, Coorg and the Central Provinces, tind^sincftho ifessing of Act 
VIII of 1891, to Bonibny, North-Western Provinces and Oadh. Tho general .Limit.atioM Act 
(XV of 1877), s. 26, does not provide any period of time l^r the acqiusition of an o^someut as • 
against tho Crown. It is doubtful whether this Act applies to flrofits 4 prendro in gross. ‘ * 

® Bagram v. Collector of Bhidlooiif Suth. W. U. 186 1, p, 243 ; Oureeb Ilossein Chowdhry y. 
Lamb, CaUS. D. 1859, p. 1357 ; Brosunno Cooinar Sircar v. Bam Kumar Barooey, I. L. R. 4 ^1. 53. 
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Boiiicwliati early case, pass tinder the general words nor does a mere 
recital in quiuquinneal papers that a person is the owner of jnlknr (fishery) 
rights in a ziemindari, j^rermanently settled with him by Government, give 
such person a right of fishery in a navigable river.'^ 

But the view entertained by the majority of the learned Judges 
(Garth, C. J., Mitter and Tottenham, JJ.) in the recent Full Bench case 
of Hari Dos Mai v. Mahomed Jak'? appears to be that, in ascertaining the 
boundaries of a grant of exclusive fishery, in a navigable river, or the natni'e 
of the rights of fishery confined within those boundaries, — whether they 
be rights of fishery in a navigable river, or merely in small streams and 
lakes, — the Courts should be guided by the same rules of evidence as would 
be applicable for the purpose of determining the nature and extent of any 
other grant.* Priusep and Pigot, JJ., however, expressed a different view 
and held that nothing short of a grant in express terms would be 
sulficient. 

Whether exclusive right of fishery in a navigable river imports a 
right to the subjacent soil- — It is quite obvious that the mere grant of an 
exclusive right of fishery in a ’‘navigable river cannot per sc import a 
jright to the soil of its bed, when dereliction takes place, or the river hap- 
pens to shift its channel. The negative of this position has been oc- 
casionally contended for in the case of the non-navigable rivers and lakes, 
and to this I shall presently advert; but so far as the proposition relates to 
navigable rivers, it seems to be so clear, that no question with regard to 
it appears to have ever been mooted in any of the reported cases. 

Effect of shifting of, or of any other change in, the channel of a navi- 
gable river upon the exclusive, or the public right of fishery in the river. — 
If a navigable river shifts its course by slow and imperceptible degrees, 
the owner of an exclusive right of fishery in the old channel, or even the 
public, where no such exclusive tight exists, may, reasoning by analogy 
from Regulation XI of 1825, be held entitled to exercise the right of fish- 
ing in the new channel.* But the well-established doctrine of Anglo- 
Indian law, namely, that the submerged site, unless the right thereto is ’ 
expressly or impliedly abandoned, continues to be the property of the 

I Collector of Jeasord'y* Beckwith, 1 K« C. & Cr. 243 ; 5 Snth. W. R. 176. 

• Prosiinno Goomar Sircar r. Ram Coomar Parooey, 1. L. K. 4 Cal. 63. 

• I. h Cal. 434. ’ . 

4 The view taken by the majority of the Court is in consonance with the rule laid down 
by the Privy Council in Lord v. CommiastoiCers of Sydney, 12 Moo, P. C. C, 473, fo|: the con- 
struction of Crown grants. 

^ Maliarani Shibessury Dahi v, LucJchy Dahi, 1 Suth. W. H. 88. 
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original owner, would compel us to doubt very much, (whatever might 
be the rule in England,^ where no such doctrine prevails), whether in this 
country, either the exclusive righU of the individutil, or the general right 
of the public, to fish, W)uld be followed into the new chaunel, if it formed 
wholly on the identiliable site of an estate belonging to a private person ; 
or, if a portion of the old channel underwent a change, so that it covered 
the recognizable site of some private estate, into any such portion thereof. 
If in such cases the site, notwithstanding its submersion, remains the pro- 
perty of the former owner, the right of fishing in the water which 
covers the site, ought also, according to reason ai^d principle, to belong 
to him. 

It has been decided by the Calcutta High Court in a somewhat early 
case,* (which decision, it is worthy of note, is quite in harmony with 
the judgment of the English Court of Exchequer in the somewhat ana- 
logous case of Mayor of Carlisle v. Graham ) that if a definite and ascer- 
tainable area is submerged at once by the sudden irruption of the waters 
of a river, the owner of an exclusive right of fishery in the river is, not 
entitled to extend that right over the area so submerged. 

The principle upon which the Court acted in this ca^se indicates m 
clear recognition of the doctrine that, the proprietor of a piece of land 
is exclusively entitled to fish in the water which rests or flows over it, go 
long as his ownership of the soil continues. The ownership of an ascer- 
tainable and ascertained site, undoubtedly, according to the law of this 
country remains in the former proi)rietor, whether it be overwhelmed by 
a sudden inundation or diluviated by the slow and gradual introcession 
of a river ; and, if in the one case, the owner of the site has the exclusive 
right of fishing in the waters which happen to cover it, there is ap- 
parently no valid reason why in the other he should not possess the 
same right also. 

It may, perhaps, be objected that this view of the law, however un- 
assailable ill theory, is Ijkely to present sometimes serious practical dif- 
ficulties, such as- where different portions of the new river-bed occupy 

1 JFoster v. 4 0. P. 3^. 438. 

* Maharani Shihessm^y Dabi y. JAickhy Dahi, 1 Suth, W. R. 88. Bab it has boon hol^by tho 
Oaloutta Higb Court in a very recent case, Tarirhi Churn Sinha v. W'atson A Co. ^I. L. It. 17« 
Oal. 963) that, if a public navigable river shifts a portion of its channel and^oupios the l<tad 
of a private individual, tho grantee of an oxclusiv© fishery in the river from Government is en- 
titled to exercise his right in the portion of tho'channel newly formed, even though sjoh new 
channel may have been tho result of a sadden change in the river. 

• L. It. 4 Kx. 361. 
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sites belonging to ditfei’ent imlividaals. In such case, no doubt, the 
only equitable solution would be. to apportion the fishery in the chunnel 
of the river iunong the owners of the various sites. But the diflicnlty 
involved in this p7\>cess is scarcely so insnrmouiitable as to justify the 
subversion or confiscation of one of the ordinary incidents of territorial 
ownership. 

Current of decisions upon this topic in Bengal. — Directly opposed to 
the view which I have just attempted to explain, is the rule laid down in 
a long series of decisions pronounced by the Calcutta Sudder Dewanny 
Adawlut, and subsequently by tbe High Court, that if a river (whether 
navigable or otherwise, is perhaps immaterial, as no such distinction ap- 
pears to have been relied upon in these cases) has arms or inlets ;* or, by 
flooding adjoining lauds belonging to third per-sons, causes lakes or beds to 
be formed therein or sbifis its course leaving such lakes or other pieces 
of water in its old bed,* the gi’antee of a general right of fishery in the 
river, is primA, facie, if there be no express words in the grant to the 
contrary defining the limits, entitled to fish not only in the main channel 
of the river, but also in all such arms, inlets, lakes or heeht so long as any 
Cpmniunication between them and the main channel remains open daring 
all seasons of the year; baiu-iug, of course, such lakes, &c., as are not 
actually connected with the channel, but are occasionally supplied by the 
overflowings of tbe river.* 

Remarks. — It is apprehended that this rule trenches upon one of f;h*e 
universally recognized incidents of tei’ritorial pi'oprietorship. If the 
ownership of land involves as its essential ingredient, under the law 
of this country,* us it doubtless does, under English law,® and perhaps 
under almost every other civilized system of law, the right to fish in the 

1 Vchchodanund Goss/tin v Nibho Kiffhoi'c Cal, S. D, p. 878. 

* Krishnendni Jloy Chowdhry v. Maharani Surnomoyee, 21 Sath. W. R. 27 j JCalee Soonder 
Roy V. Jhvarka Nath Mazmndarj IS Sath. W. R., 460, 

& Gray v. Anu7ul Mohun MoUra^ Suth. W. li. ISOl-, p. 10^; Unreehur Maker jee v. Chandi 
Charun Dull, Cal. S. D. 1858, p. 641 . , 

4 ITchchndanund Gossain v, Nuho Kishore Roy^ Cal. S. D. 1856, p. 878; Qoiiee Nath Roy v. 
jKrm Chunder "^ar\alanhiry 1 Sol. R. 228; Gray y, Anund Mohan Moitrn, Sath. W. R. 1864, p. 
108 ; Roma Nath Thakoor v. Eshan Ghunder Banerjee, 2 Sov. *163, (it was suggested in this case 
tliat if tho right of fishery Iv :d been exercised over this disconnected piece of water from the 
tiwe of the rwfin.-nenb Settlomout, the right would have been sastained). 

^ Cf. Eorhes v, Mir Maho}ned Ilossain, 12 B. L. li. 210, (P. C.) ; 20 Sath. W. E. 44, 

^ Cf. Murphy v. Ryan, Ir* R. 2 0. L. QHy Neill v. Duke of Devonshire, 8 App. Oas. 185, per 
Lord O’ilagaii. 
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water whicli rests on it, ii seems rather difficult to conceive how this 
right is lost when such water merely .happens to be connected with an 
adjoining river or stream in which another persoa owns an elolusivei’ight 
of fishery. Indeed, iiNone of the later cases'^ on the subject, one of the 
learned judges expressed grave doubts as to the soundness of the doctiune, 
to which I have just referred, but he was not able to give effect to his 
opinion, as he considered himself fettered by the previous authorities. 
The rule laid down in these cases is in point of fairness open to exception, 
and I do not suppose they will be .stretched farther in aid of any such 
broad contention as that tlie public at lai'ge also h.as a right to fi.sh in 
lakes, heels and swamps situated in private estates, whenever there happens 
to exist any communicaliou between them and the channel of a navigable 
river, in which the right of fishing is common to all. 

The serious hardship and injustice which the doctrine involves be- 
comes, it is conceived, clearly apparent Ivlien you come to examine the 
converse case. Suppose, a lake is situated entirely within tlie limits of an 
estate on the borders of which flows a river. During one of its annual 
floods the river overflows its banks, and when the water subsides, a per- 
manent connection is observed to have been established between the lal^p 
and the river by means of a narrow inlet — a thing not very unusual in the 
countries lying in the Gangctic delta. Does the owner of the lake 
who had all along before tliis change enjoyed his exclusive right of fish- 
iflg therein, lose it in favour of an individual who may happen to possess 
an exclusive right of fishery in the river or iii favour of the general 
public, (if the river be a navigable river) ? Assuredly not. And yet 
nothing short of an affirmative answer to this question will satisfy the 
requirements of the rule we have just been discussing. 

In a case,* decided by the Calcutta High Court, whore a riparian 
owner was declared by the Magistrate to be in possession of a piece of 
laud as an accretion to his estate, but which, in fact, used to be covered 
with water during the floods, and remain open to the traffic of ‘boats 
for a good portion of the year, the owner of a julkur or of an ex^usive 
right of fishery in the main channel was held entitled to fish also in* the 
waters which flowed over this land. This ruling too is* somewhat 
irreconcileable with the view already stated, as to the basis of the fights 
of fishing, and can only be defended on tile possible hypothesi*s that the 

Krishnendrti Roy Choiodhry v, MuhoTiini ,8%wnontoyBe, 21 Sath. W. R. 27. 

* Bitfah Pertab Nanim Singh v. Persh^td Baneijoo, 2 Sov. TS-t. 
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piece of land wLicb had become annexed to the adjoining estate had not, 
in tiie opinion of tlte Court (though declared by the Magistrate to be an 
accretion) attained such'-height as to cfeise to form part of the public 
domain. 

Fishery in non-navigable rivers or streams.— Right of fishing in such 
rivers or streams prima facie vested in the owner of the subjacent soil. — 
Distinction between territorial and incorporeal fishery in non-navigable 
streams. — The right of fishing in a non-navigable river or stream primil 
facie belongs exclusively to the person over whoso laud it flows, as an 
incident of the ownei'ship of the soil.* He may either enjoy this right 
personally or part with it in favour of a stranger for a definite term or in 
perpetuity, reserving to himself the right to the soil. In the former 
case, it is a territorial fishery, belonging to the proprietor of the soil ; in 
the latter, it exists in the grantee as an incorporeal right,* exerciseable 
over the soil of the grantor. 

Modes of acquisition of incorporeal fishery.- -Tliis incorporeal right 
may be acquhed either by grant from the owner of the soil or by pre- 
scription. 

^ To whom does the right to the fishery in non-navigable streams flow- 
ing between two estates prima facie belong ? — If a non-navigable river or 
stream runs through the common boundary of two estates, the pre- 
sumption is that, tlie right of fishery does not belong to the proprietors of 
either estate exclusively.® Whetlier it belongs to them in common or fn 
severalty usque medium filum aquae, does not appear to have been decided 
in this country. 

Whether exclusive right of fishery in a non-navigable stream imports 
a right to the subjacent soil. — A I’igbt of fishery in non-navigable waters 
does not, in this country, per se import a right to the soil,* nor does it 

1 Cf. Forhen v. Mir Mahomad Hoasemf 12 B. L. Jl. 210 (P. C.) ; 20 Snfch. W. R. 44. 

8 Jbid ; LvAohee Dassee v. Khatimu Bihec^ 2 Sel. li. 51 j Snroop Chunder Mozumdar v. Jardine 
iSlriwncf Co., Marsh. 331 ; Rajah Boroda Cant Boy y. Baboo Chunder Coomar Roy, 12 Moo. 
Ind. Ai'p. (145) 165 ; 2 B. h. It. (V. C.) 1 ; 11 fenth. W. U. (P. C.) 1. , . 

& Forbes v. Mir Mahomed Ilosseitit 12 B, L. U. 210 (P. C.) ; 20 Sath. W. R. 44. 

4* Ibid; D^vip^. y* Qnsh Chunder Ouha, I. L. R. 9 Cal. 183; 11 Cal. L. R. 305; Radhamohan 
Mundul y, Neel Mndhab^ Munduty 24 Sutli. W. R. 200; Mnnohor Chowdhry v, Nv-rsingh 
^ Chowdht'yy 11 Suih. W. It. 272 (in this case the soil was shown to bo included within the 
awbit of thi) oaiate of the per^son against whom tho holder of the fishery brought the suit) ; 
Bissen Lai Bass y. Khyruimessa Begumy Marsh. 334; 2 Hay, 468; 1 Sutli. W. R. 78; Lutchee 
Baesee y. Khatima BibeCy 2 Sel. R. 61. Cow/ra, •'a dictum of Garth, C. J., in Rakhal Chum Mun- 
dul V. Waisony I. L. U. 10 Cal. 50. 
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entitle the holder of the tis' ny to the possession of the land when the 
waters drj up. Biit tliis right is soinetiincs conveyed in such terms as to 
confer on the grantee a right to tfie soil also. In*siich cases the question 
sometimes resolves it^lf into one of construction of the instrument by 
which the right was created, and possibly sometimes into one of fact, 
depending for its solution upon the mode of enjoyment of the subject- 
matter of the grant. 

Modes of determining the right to the soil under different circum*' 
stances. — But if the question be, whether the bed of a non-iiavigable stream 
or of a lake or heel is parcel of the one or other of two conterminous 
estates, the exercise of riglits of fishing in its waters, either directly or by 
letting them out to tenants, is clearly prima facie evidence of ownership 
and possession of the soil.^ 

In a dispute between the proprietors of iieiglvboiiring estates with 
regard to the right to a julkur, or exclusive fishery in any piece of 
water, if the boundaries of tijc respective estates be known, the right to 
the fishery must be lield to belong to him in whose estate the subjacent 
soil is situated.* But if the boundaries cannot be ascertained, the right 
must be determined by proof of possession or enjoyment.^ 

Right of the grantee of the entire julkur of a pergunnaft.— A grantee 
of the entire julkur (fishery) rights of a pergumiah is entitled to fish iu 
any natural watercourse or in any lake or pond not made by huuntu 
agency,* situated within the pergunnah. 

Obstruction to the passage of flsh.—Neither the riglit of a riparian 
proprietor to erect dams or bunds in the bed of a natural stream for the 
purpose of irrigation or manufacture, nor that of an owner of a fishery 
to fix any contrivance in the soil for the purpose of catching fish, 
entitles him to obstruct the passage of fish in the stream to the detriment 
of other persons, who may possess similar rights of fishery in it; nor, iu a 
stream, where the water dries up occasionally, is the owner of the bed 
entitled to construct in it reservoirs for fish, and surround them by lijies of 
stakes or pallisad^s, so as injuriously •to affect the rights of fishory .of 

• 

^ Mohiny Mohan Das v. JCrishnn Khhore DuU^ T, L. li. 9 Cal. 803 ; Shania^ 8un''!a.:'ce Debia 
V. Collector of Muidalif 13 Sutb. W. K. lOA. As io luko, syo Ihijr^L liovoda ^Canta Hot/ v. 
Babu Ohunder Cootnar Hotjf 13 Moo. Inti. App. 115; 3 B, I^. H. (^*. C.) j; 11 »i:}nlh. W.*ll. (B, 
C.) 1, 

* Jushen MookorjoUf x^ctitionor, Cal. S. IK 1857, }». 5lf. 

* Woodoy Tava Chovxihruni v. Khaja Abdul (%imny^ 12 SiiLb. W. K. 1G4. 

** bkOOTO^ia Move Ohowdhyafil v. Joy Shu'oktt.r (lhoivdh^*t/} Siit b* VV. 11,^ ISGI^ p. 207. • 

4b 
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other persons by restricting the area over which water may flow.> But it 
has been held by the Calcutta .High Court that, if the dam or bund 
has existed for many years, such rightrf of fishery must be deemed to have 
become subject to the right of the riparian proprietor to keep up the dam 
or bund.* That decision was pronounced at a time when the law regarding 
the acquisition of rights in the nature of easements was neither provided 
by statute-law in this country, nor had received that degree of development 
which it has since attained. The right to maintain these structures, even 
when they are injurious to the rights of fishery possessed by other per- 
sons, is really a right of easement, and may be acquired either by enjoy- 
ment for such a length of time as would be sufiiciont to raise the pre- 
sumption of a grant of the right from the other riparian proprietors, or by 
enjoyment for a period of 20 years under section 26 of the Indian Limita- 
tion Act, or section 15 of the Indian Easements Act, V of 1882. 

Fishery in lakes and ponds— Right of fishing in small lakes, ponds, 
&c. prima facie belongs to him in whose lands they are situated. — Prim& 
facie, the riglit of fishery in small lakes, ponds or pools unquestionably 
belongs to him exclusively in whose land they are situated.* If they lie on 
the common boundary between two estates, the right of fishing belongs 
to the proprietor of each estate in severalty ad medium filnm aquae.* 
Right of fishery in large non-tidal navigable lakes under English 

— ^The law, however, with regard to the right of fishing in largo navi- 
gable non-tidal lakes does not appear to be so clearly settled in England, 
although the weight of opinion seems to be opposed to the right of the 
public. In Marshall v. Ulleswaicr Steam Navigation Co.*, Justice Wight- 
man, who delivered the judgment of the majority of the Court, observed 
that it was not necessary to determine in that case “ whether the soil of 
lakes, like that of fresh-water rivers, primfi. facie belongs to the owners of 
the land or of the manor on either side ad medium filum aquae, or whe- 
ther it belongs primfi, facie to the king in right of his prerogative (Com. 
Dig. Prerogative, D. 60 ; Hale, de Inre Maris, c. 1).” The question, how- 
ever, -directly arose in Bloomfield v. Hohnson^ with regard to the right of 
fishing in Lough Erne, a fresh-water lake in Ireland, forty-five miles in 
(■ '' • 

1 Sri Kant Bhuttaeherjee v. Kednr Nath MoolcerjeCj 6 Cal. L R. 243, 

2 'Ram Das Surmah v. ^onatun QooheOf Suth. W. R., 1864. p. 2V5. 

S Patcwon'i;, Fishery Laws^ 2 ; Oo'alsoii & Forbes* Law of Waters, 369, 

4 Woolrych on Waters (2n(l od.), 121. 

B 3 B. & S. 732. 

ft U\ R. 8 0. L. 68. See, howorer, Reg y. Burrotv, 34 Justice of Poacc, 53. 
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length and navigable tbrot^bout its whole length. The Irish Exchequer 
Chamber, if not without some degree ol^ hesitation, held, afhruiiug the 
judgment of the Court of Common Pleas, that *1116 right «f fishery in 
large navigable and uoti-tidal lakes is not common to the public. 

The point again came on for consideration in Jiristmve v. Corniic.an\ 
on demurrer, with regal'd to Lough Neagh, a fresli-water lake in Ireland. 
The Irish Court of Exchequer held themselves bound by the above decision. 
No appeal was, however, preferred from that judgment, but on appeal to 
the Irish Exchequer Chamber from au order of the Court making absolute 
a conditional order for new trial, on the gi’ound of misdirection on other 
grounds, Whiteside, C. J., took occasion to express his firm dissent from 
the principle laid down in Bloomfield v. Johnson.* 

The case went up on appeal before the House of Lords,® but jis the 
question of the public right of fishing in the lake was not before the 
House, no decision on that point was given. The noble and learned Lords, 
however, who advised the House of Lords on that occasion, were almost 
unaniinonsly of opinion that the soil of the lake or its fishings, did not 
belong to the Crown under its prerogative. Earl Cairns, L. C., said : “ The 
Crown has no de inro right to the soil or fisheries of a lough like Lough 
Neagh. Lough Neagh is, as your Lordships ai'e aware, the I'ongest inland 
lake in the United Kingdom and one of the largest in Europe. It is from 
fourteen to sixteen miles long, and from six to eight miles broad. Tt 
contains nearly 100,000 acres; but though it is so large, I am not aware 
of any rule which would, primfi facie, connect the soil or fishing with the 
Crown, or disconnect them from the private ownership, either of the ripa- 
rian proprietors or of other persons.” Lord Ilatherley observed : — “ Clearly 
no one has a right to say that it became vested in the Crown because it 
belonged to nobody else. This is an inland lake, and therefore it is not 
a portion of land belonging to the Crown by reason of its being on the 
shore of the sea, or a navigable strait or river.” Lord Blackburn was 
clearly of opinion that tjie Crown had no right to the soil or fishery of 
such lakes, but he was doubtful whe<?lier the rule, that the adjoiniii^ pro- 
prietors are entitled to the soil usque medium filum aquae (and •con- 
sequently to the right of fishery therein) applied to,su(;l’ lakhs as Lough 
Neagh. His Lordship said — “The property in the.soil of the sea anid of 
estuaries and of rivers in which the tide dbbs ^.nd flows is priih& facic^o# 
common right vested in the Grown ; but the property of dry land is not of 

» Ir. a. 8 C. h. W. 3 3 App. Cas. m. 


* Ir. a. 10 C, Ii. 4.34. 
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comulou right in the Crown. It is clearly anU uniformly laid down, in 
our books, that where the soil ig covered by the water forming a river in 
which the tklo does nob-flow, the soil dees of common right belong to the 
owner of the adjoining land ; and there is no caseior book of authority to 
shew that the Crown is of common right entitled to land covered by 
water, where the water is not running water forming a river, but still 
water forming a lake.” After referring to the observations of Justice 
Wightman in Marshall v. Ullesivater Steam Navigation Co.,* which I liave 
quoted before,* his Lordship continued : — “ Tins is the only case cited, and as 
far as I can find, the only case which exists, where there is even a suggestion 
that the Crown, of common right, is entitled to the soil of lakes. Neither 
the passage in Comyns, nor that in Hale, de lure Maris, cited by Mr. 
Justice Wightman, gives any countenance to such a doctrine. But it 
does appear that that learned J udge did not think that the law as to land 
covered by still water was so clearly settled to be the same as the law 
as to hind covered by running water, as to justify in unnecessarily 
deciding that it was the same. More than this 1 think does not appear 
from this case. I own myself to be unable to see any reason why the 
law should not be the same, at least when the lake is so small, or the 
adjoining manor so large, that the whole lake is included in one property. 
Whether the rule tliat each adjoining proprietor, where there are several, 
is entitled, usque ad filum aquae should apply to a lake is a different 
question. It does not seem very convenient that each proprietor of a few 
acres fronting in Lough Neagh should have a piece of the soil of the 
lough many miles in length tacked on to his frontage.”* “ It is, however. 


1 3 B. & S., wa. s Supra, 378. 

* This iu’f^unujiit was repeated the same iioido and learned Lord in Mnehinzia v. Banhes, 
3 App. Ciis. (1324) 1310. His Lordship said : — ** Those wdio are proprietors upon the shore of 
a lake may boat npoii it and may catch fish or shoot wild fowl upon it. If you were to apply 
the same rule as would bo applied in a river, a man who had a few yainls of land nj)on tUo 
edge tf? a lake, should have att.aohed to it a right to have wjutt I may call a long projecting 
pron\ofilory of water, perhaps miles long, tacked on to Ids land, and ho ii'ould of course have a 
right* to say, I myself will sail up and down this long narrow atrip of land covered with water. 
1 will fish am\ I evil) shoot thovo. I will take care not to go over the botindary on either side, 
and- nobody shall corno ^into my long narrow strip. This would be very iucoiivcniont in 
practice.*’ It w.'is earmcia* jd in this case that according to the law of Scotland, if there bo 
mpre than one tpropriotor on tjio shores of a lake, the right of fishing, fowling and boating iu 
or upon its w'ators presumably (in tho abaonco of exclusive possession for a eiilficiont period, or 
of anything in a title to siiow tho oontniry) bfdongs to all such propriofnrs in enmmoii, subject 
(if luniS be) fo judicial regulation. 
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iioccBsary to decide wlicthei^tlie Orowu has of common rijjht a primti facie 
title to the soil of a lake ; I think it has ,uot. 1 know of no authority 
for saying it has, and I see no rea«ou why it shouW have it.”* 

Lord Gordon deeUaed to express any opinion upon this point. 

Under American law.— On the other hand, in New York and several 
other states in America, the right to the soil and fishery of large navigable 
fresh-water lakes has been held to belong to the public, in the case of 
Canal Comwisaimers v. People,^ the Court of Errors in Nt'w York held that 
the common rule that the soil and fishery of navigable rivers above the 
tide primk facie belong to the riparian proprietoi’s, did not apply to the large ^ 
navigable fresh- water lakes in that country. Cliancellor Walworth, in 
delivering the judgment of the Court, said : — “ The principle itself does not 
appear to be sufficiently broad to embrace our large fresh-water lakes or 
inland seas, which are wholly unprovided for by the Common law of 
England. As to these, there is neither flow of the tide uor thread of the 
stream, and our own local law appears to have assigned tlic shores down 
to the ordinary low-water mark to the ri[>arian owners, and the beds of 
the lakes with the island therein to the public.” 

Right of fishery in ponds, lakes, &c. generally, according to Anglo; 
Indian law. — In this country, if ponds, pools or lakes (wliether large 
or small, navigable or non-uaviguble is quite immaterial) are situated 
in tlie land of a single proprietor, the right of fishing in their waters 
piim& facie belongs to him alone. If they are situated in the lands 
of more proprietors than one, the i*ight of fishing belongs to them all. 
Government lias apparently never advanced on behalf of Lhe public any 
claim to the right of fisliery in large lakes, but has always conceded the 
same to the riparian proprietors. Whether in the absence of proof of 
any particular mode of enjoyment exercised for a sufficient period, such 
right belongs to all the ripai-ian proprietors in common or in severalty, 
does not appear to have ever been decided. 

It is perhaps unnecessary to repeat again what has been already 
stated before, that a^enrrent of decisiinis of the (Calcutta Sudder Bewanny 

Adawlnt and the High Court has established a distinction wilh regal'd to 

? ■ ; 

j 

* (1830) 6 Wend. (Amor.) (423) 440. The same rule has beoti adop t'd in Kow Ywk and 
Vermont with regard to lake Chaiiiploin, in Now ITainpfiliiro as to lake Winnipifloagee (which* 
is about 25 miles long), and in Michigan as to lake Muskogoir' (whicli is 0 niilos long and wTth 
an average width of 2i miles), (loiild on \Vators^§§ 82, 82n, and tlic ca«es cited fcboroLn. Angell 
on Watercourses (7th cd ), § 42. * • 
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the riglit of fishery ia lakes, where such lakes We connected with a flowing 
river by an inlet. In such case, the right of fishing in the lake has been 
held to belong to the owner of the fishe'ry in the river.i 

The rale that, the ownership of a right of fishery in a river does not 
raise any presumption as to the ownership of the subjacent soil, applies 
equally to rights of fishery in lakes* or tanks.* 

Sums annually payable under a lease of a fishery, whether rent or 
not. — The sum usually reserved in leases of rights of fishing as being 
annually or periodically payable for tbeir enjoyment, does not properly 
come within the denomination of rent, and therefore the framers of the 
Bengal Tenancy Act (VlII of 1886), were constrained to provide in express 
terms, as they have done by section 193, that the provisions of tiiat Act, 
applicable to suits for the recovery of arrears of rent, should, as far as may 
be, apply to suils for the recovery of anything payable or deliverable 
in respect of any rights over fisheries. 

Bight of occupancy in respect of the julkur of a stream, ftc.-^-Right of 
occupancy cannot be acquired in the julkur or fishery of a stream, lake^ 
or a tank,® But if the right has been acquired in respect of land let for 
agricultural purposes, and there is a tank upon it, there would be a right 
of occupancy in the tank as appurtenant to the laud, or, perhaps more 
properly speaking, the tenant would have the exclusive right of fishing 
ih such waters so long as his right to the land subsisted.* 

B. Topics relating to rights of fishery in general.— Before concluM- 
ing my observations with regard to rights of fishery in the several kinds 
of waters which I have already enumerated, I propose to deal with a few 
topics which relate to fisheries in general. 

Whether a right to compensation exists for loss of right of fishery, 
when the subjacent soil is acquired for public purposes. -lb has been 
decided in America that a riparian proprietor upon a noii-navigablo stream 
is entitled to compensation only for land acquired by a town for public 
purposes, and not for the value of his right of fishery in the stream, even 

i Suprttf 374. ' 

* Snroop Chunder Motnmdar v. Jardine, Skinner and Co,, Marsli. 334; 2 Hay, 46S. 

5 JSrtozall Ilossein v. Uuro Pershud Singh, 5 Suth. W. ll. 281. 

h%Jxi^gdbundhoo Shahi v. Pramatha Nath Jloy^ I. L. II. 4 Cal. 707 ; Uma Kiiuta Sirketv Y. 

‘ Copal Singk, 2 SutU. W. R. (Act X), V). 

6 Oopal Chandra Chowdhri/Y. Shihu Jelya, 19 Suth. W. R. 200. 

0 Nidhy Krishna Bose v. Bam Dass Suth. W. U. 341 ; Shtm Narain Ghotvdhry v. 

27if? Ce*\rt of Wards, 23 Sutli. W. U- 432. 
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though the statute, which c^>nferred such authority, provided for the pay- 
ment of all damages ‘ sustained in any jvay by any pei*sons in their pro- 
perty, in carrying into effect this Act.’‘ • • 

An exclusive license to fish in all waters situated within an estate 
given by a memorandum not under seal, does not create any interest in 
land, so as to entitle the licensee to claim compensation iinder the Lands 
Clauses Consolidation Act, for the injury to his right of fishing caused 
by the construction of a line of railway through the estate. According 
to the opinion of Mr. Justice Willes, even a grant under seal gives him 
no better title.* 

Whether the English Prescription Act applies to rights of fishery in 
gross. — ^In Shiittleworth v. Lo Fleming^ the Court of Common Pleas in Eng- 
land, upon the construction of the language of the Prescription Act (2 
and 3 Will. IV. c. 71), came to the conclusion that the statute did not 
apply to a right of fishery in gross. In its judgment, the Court laid 
stress upon the argument that great difficulties would arise as to the 
evidence necessary to establish the nature and quantity of rights in gross, 
if they wore assumed to be within the statute ; such as, for instance, 
whether sixty or thirty years’ enjoyment by one man in the course of his 
own life, and no more, would establish any right, either in that man for 
life or a descendible right in gross, although there might be nothing in 
the nature of his single enjoyment to indicate perpetuity ; while no sucll 
difficulties, did arise in the case of rights proved and determined by 
user and enjoyment by the occupier of a dominant tenement. 

It would seem therefore that, according to English law, a right of 
fishery in gross may be acquired either by express grant, by prescription 
at Common law, or under the doctrine of modern lost grant. 

Provisions of the Indian Limitation Act and the Easements Act 
respectively, regarding rights of fishery in gross.— Before the passing of 
the Indian Limitation Act (XV of 1877), a julkur, including a right of 
fishery in gross, was deemed to be an interest in immoveable property, 
. and consequently capable of being acquired by exclusive enjoymenWor a 
period of twelve years.* • 

I Gole V. Eastham, 133 Maaa. (Amor.) 65, oitocl in Gonld on Waccyrs, -Aitcix. ■ 

* Bifd Tfio Qrcdt Eastet’^n Jiailivay Co., 19 C. 11. N. S. 20d; 34 L, J. 0. P. 360; H. Jur. 
N. S. 782. 

• 19 C. B. N. S. 087 ; 34 L. J. C. P. 309. 

♦ Parbutty Nath Boy Chowdhry v. Madhu J^aroe, I. L. R. 3 Cal. 276 ; 1 Cal. L. R. 692 ; 
Luchy Monee Dassee v. Karuna Kanto Moitra, 3 Cal, L. H. 509; Mahnrani Shurnomoyi v»^egum- 
hari Dehya^ 2 Shomo’s. R. 93. 



But tliiit view lias been abrogated by the Act, wbicb tias given to the 
woi’d ‘ easement by the definition contained iu section 3, a more extend'- 
oJ signification, including in the tewn a right to ‘ I'emove and appropriate 
anything growing or subsisting upon the land of andtlier,’ — which is clearly 
wide enough to embi’ace a right of fishery, — and has provided by section 26 
a period of twenty years for the acquisition of such a rights It has been 
decided by the Calcutta High Court that section 26 taken in conjunction 
with section 3 applies also to rights of fishery in gross ;* but a comparison 
of the language of this section with that of an almost, if not quite, similar 
provision of the English Prescription Act, renders it perhaps questionable 
whether tlio same construction ought not to be adopted as was done in 
Shultleworth v. La FlemiiUj.^ 

The above special interpretation, which has been assigned to the 
terra easement by Act XV of 1877, has been repealed by the Indian 
Easements Act, V of 1882*, in the territories to which that Act applies, and 
that Act reliites to easements proper, and jjrofits a prendre which are ap- 
purtenant.* Tlierofore, in these territories thei’e is at present no statutory 
provision defining the period during which enjoyment may be necessary 
Jor the acquisition of a riglit of fishery in gross (the leading type of rights 
of fishery in India), unless it be regarded as an interest in immoveable 
property, and thex*efore capable of being acquired by adverse enjoyment 
for twelve years. 

A fluctuating body of inhabitants of a vill, parish or a borough, can- 
not by custom claim a right to a fishery.— A uniform course of decisions® 

1 Chfindi Clmran litnj V. Shih Qhnndcr Mandal, 1. h. 11. 5 Cfil. 915 ; C Cal. L. R. 209; 
LMchmi'piit Siiiijk v. Sadanlla ’No^^hijo^ T. h. R. 9 Cal 098. 

8 Chandi Ch^ran Hoy v. Shib Chnuder Mandal, I. li. R. 5 Cal. 945; 0 Cal. L. H. 209. 

a 19 C B. N. S. 037 ; 34 L. J. C I*. 309. 

^ 8eo H. 3. 

6 8oc 8. 4. Kxpl. of tlio words * to do something,* and illnst. (d)- 

^ pat fiward*s casp, C Rep. 696; Cro. Jac. 152; Fn,mll v. Cro. Elii*. 180 ; yli/wpi# 

Fowler v. DulCj Cro. Rlia. 3(52 ; Mellor v. Spatc'nan^ 1 VVms. Suuud.340c, n. 3 ; v. GhurcMlli 
4 B. & C. 755; Weeklij v. WUdmnn^ Ld. Raym. 405; Day v. Savadye, iTob, 8G; Selby y. Itohin- 
jton, 2 T, i Grimstead y. Marlow, 4 T. H. 717; Oxenden y. Valmer, 2 R. & Ad. 22(5; 

Bleweft V. Trejonnitlj, 3 A. E, 554; Sowerhyj^. Coleman, h. R. 2 Ex. 96; Attorncy-QeMeraC v 
Matkuta, 4 K. tfc J. 579 ; 27 L. J. Oh 761 ; Gomtahle v. Nicholson, 14 0. B- N. S. 230; 32 L. J, 

C. 1*. 240 ; KrUifht v. Kimj, 20 L. T. N. S. 494; Clayton v. Cnrhy, 5 Q. B. 419 ; Baird v. Fortune, 
7 o'up. N. S, 926; GhiUon v. Qofporatum of London, 7 Ch. D. 735; Lord, (livers v. Adams, 3 Ex, 

D. 361 ; De La Warr v. Miles, 17 Ch. 1). 585; poodmnn v. Mayor of Snlfash, 7 App, Cas. 633; 
Biifc a 'iustom for the iiihahitanls of a parish or vLll to draw water from a spring situated in 
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has, in Englancl, since OaiewanVs case^ (though the existence of earlier 
anthorities® to the same effect, if not of equal weight, may be traced as 
far back as the reign of Edwafd IV), has condusively esbfiblished the 
doctrine that, with certein exceptions^ recognized by law, a fluctuating 
body of individuals, such as the inhabitants of a parish, vill, or a 
borough, or even a particular class of such inhabitants (without pre- 
scribing in a que estate) cannot, merely by reason of their inhabitancy, 
claim by custom a right to a ptofit a prendre in the soil of another, such 
custom being unreasonable, uncertain and opposed to the policy of the 
law. 

A riglit of fishery, properly so called, being in its essence, a right to 
a profit a prendre in alieno solo/ claims by such inhabitants or by the 
public generally, or any portion of it, by virtue of a custom or immemorial 
usage, to catch and appropriate fish from private waters, such as a lake, 
pond or even a navigable river above the flow of the tide,^ or from a 
several and exclusive fishery in a tidal navigable river held by a grantee 
uhder the Crown,® have in several modern cas(,*s, been held to fall witliin 
the scope of this principle, and therefore to be void in law. 


«oil, is in law j sucli ricylit boitipr in ihe nature of an oaaomont simply, and not boing 
a rigiifc to intcrf(!ro with or carry away the soil, which a profit a prondro is. Race V. Ward^Jk 
& 13. 702 ; 24 li. J. Q. H. 15J3 ; Smitk v. ^Irchibald, 5 App. Caa. 489 j Jifanninrj v. Wasdale, 
6 ji. & K. 738. 

* 0 Hep. 596 ; Cro. Jao. 152. This case was dtniidod in tho fourth year of tho roign of 
James I. 

“ Botcler v. Bristow^ Year Book, 15 Ed. IV, 296, 326 ; Costard ^ 'Wingfield* s case^ Godbolt, 
96 ; 3 Leonard, 202, 

* Tiujso oxceptions arc in favour of copyholders and customary frooholdors : see Oate-> 
ward's case^ 6 Rep. 596 j (tiubuuudors and perhaps mariners too), Hall on BroSts A Prondro, &o., 
213-241 

* Wickham v. Ilnwkcr^ 7 M. & W. 63 

B Lloyd V. Jones, 6 C. B. 81 ; 17 L. J. C. P. 200 ; Bland v. Lipscombe, 4 E. A B. 713, 
note ; 24 L. J. Q. B. 155 ; TTiidsf^i v. SBliac, 4 B. & S. 585 ; 33 L. J. M. C. 05 ; R. v* StfmpsoHf 
4 B. & S. 301 ; 32 L. Ji M, C. 208 ; Hargreaves wT Diddams, L. R. 10 Q B. 685 ; Jfvifphy v, 
Ryan, Ir. B. 2 0. L, 143 j Goodman v. Mayor of Saltash, 7 App. Cas. (633) 051-002 per Jiord 
Blackburn. • • ^ 

The viow suggostod by Serjeant WoolrycS in his Ircatiso on thd of Waters, (2nd od. 
p. 129), that such inmiomorial user by the public should bo supported on tho ground of dcdica-^ 
tion or abandonment (such as when a proscriptive right *in a i^iblio river is ndftlectcd), 
forward in tho argnmont of counsel in Neill v. Ihike of Devonshire, but Lord Solborno rejected 
it as unsound, 8 App. ('as. (135), 154. 

6 Neill V. Doled of Devon shire f 8 App. Ca.s. (135) I5i, Lord Sclborne. 
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First reason for the rule— The principal, and probably the strongest, 
reason assigned for the existence of this doctrine is that contained in the 
fourth resointion in Gatewavd^s caaa,^ substantially to the effect that it 
is repugnant to the nature of an inlieritance in a profit & prendre in real 
property, that it should be vested in a body permanently incapable of 
releasing or dealing with it ; or, in other words, that the recognition of 
such interests in real property as the custom in question involves, would 
be obnoxious to the law or rule against perj^fetuity.* It is obvious, tliere* 
fore, that this reason cannot apply where the claim to a profit & prendre is 
made by a class of persons through a corporation under its corporate 
title®, or under a grant direct from the Crown and out of the Crowii^s 
soil (because in such a case the prerogative of creating corporations being 
possessed by the Crown, incorporation of the grantees, quoad the grant, is 
presumed, if necsssary, for the purpose of giving effect to it^), or under 
an Act of Parliament®, or when such right is claimed in a que estate, that 
is to sny, as being annexed to land.® 

Second reason. — Another reason by which this rule is generally sup-- 
ported, thongU it is not to be found among the several resolutions in Gafo^ 
ward’s case,*^ is, that an unlimited right in a body capable of indefinite 
increase would lead to the destruction of the subject-matter of the custom, 
and to the total exclusion of the owner of the soil, or (in the case of a 
several and exclusive fishery in a tidal navigable river) of the owner of 
the franchise from any participation in its produce.^ 

Comments on the second reason.— But this last argument, however 

1 6 Rop 59b ; Oro. Jao. 162. 

It Per Lord Blackburn in Goodman V. 3faj/or of Saltaffh, 7 App. Oas. (633) 656. With re.r 
gard to 0(Uewar(V8 cane, Lord Fitzgerald thus remarked in his spoeoh in tJie above oaso : Aa 
to GatewanVs cane I may say that I am no admirer of it, nor do I entirely appreoiato ita 
reasoning, or the wisdom of its coucInsionB. Probably, if the same questions had arisen in the 
present lime, unfettered by authority, it might be found very difficult to roach tho same 
results” on p. 660. 

• Boteler v. Bristow^ Year Book, 15 Ed. IV, 296, 326; IVkite v. Ooleman^ Preom. 135; 3 
Keb. ; Lord Bivert y. AdamSt 3 Ex. D. 361 ; Goodman v. Mayor of Sallatih, 7 App. Oas. 633. 

• WiWtniifttte V. JIfaillawd, L. R- 3 Eq. 103 ; 36 L. J. Oh. 645 Chilton v. Corporation of 
Jiondon, 7 Oho D. 7?5 ; Lord Rivers v. Adams, 3 Ex. D, 361. 

• Chilton V. Corporation cf London, 7 Oh. D. 735. 

^ Constable v. Nicholson, 14 C. B. N. S, 230; 32 L. J. 0. P. 240, 

, . 7. Bep. 696 } Oto* Jac, 152. 

8 Lord Rivera v. Adams, 3 Ex. D. 361 ; Blatid v. Lipscombe, 4 E. & B. 713, note ; 24 L. 

Q. B. 156, note; Race v. TFarcl,4 E. & B. 702, per Lord Campbell, C. J., arguendo ; i$oiw6y r, 
Coleman^ L. R. 2 Ex. 96 ; 36 L. J. Ex* 57« 



dOMMKNTS OS THE SECOND REJIsON I^OR THE ROLE. 387 

valnable it may be in the4i.bstract, considered in the light of the actual 
state of things does not seem to carry witji it very great weight. The fact 

that these I’ights in profits & prendre are by their wery natures periodically 

* • 

recurrent, forbids the supposition that their exercise can practically be 
ever so unlimited or unreasonably large as necessarily to cause the exhaus-’ 
tion or destruction of the subject of tlie rights, and with it the consequent 
annihilation of the rights themselves, unless we impute to the holders of 
these I'ights an utter and wanton disregard of their self-interest. Hence 
we find that in most of the cases which have arisen, the rights in ques- 
tion were never claimed to belong to more than a particular class of persons 
or a section of the community, and its exercise never asserted for more than 
a particular portioti of the year, more or less limited. If that be so, it is 
difiicult to see how the owner of the soil, or the owner of the franchise, is 
ever in fact excluded from participation in the profits. Moreover, the 
circumstance that continuance of immemorial user, wliich is of the essence 
of these so-called customs, is consistent only with the supposition that 
there has been actual acquiescence on the part of the owner of the soil or 
of the franchise, for a period co-extensive with the duration of such iih- 
memorial user, is also a fair answer to the it priori possibility of ex;; 
haustion or destruction of the subject-matter of the right* as the inevi- 
table consequence of unlimited exercise. 

Another objection as to the soundness of the second reason seems 
be* that it apparently militates against the first. For, if the second 
reason taken aloms be sufficient (as presumably it is considered to be by 
those who rely upon it) to invalidate a claim to a profit ^ prendre, when- 
ever it involves tl>e possibility, in the event of indefinite multiplication 
of the number of claimants, of the destruction of the subject-matter of ■ 
the claim, it ought to be so, whether the claim is made through a corpora- 
tion or not } but, as I have said already, a corporation may legally claim a 
right to a pi-olit & pi’endre in alieno solo, notwithstanding the fact that 
the exercise of the righ^ may possibly lead to the destruction of th» sub- 
• ject of the right. • , * * 

Goodman v. Mayor of Saltash- — Neither of these two reasons, libw- 
ever, was held sufficient to invalidate the claim set qp in'tfie* somewhat 
recent case of Oood:nan v. Mayor of Saltash'^ decided by the House of 
Lords. There a proscriptive right to a ^verq,l oyster fishery,* (t. * 

exclusive fishery presumed by reason^ of long enjoyment to have been 
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or*K^in:illj' tlorived from the Crown) in a tidat navigable river was proved 
to have been exercised from time immemorial by a borough ca:rporation 
and its lessees^ without any qualification, except that the free inhabitants 
of ancient tenements in the borough had from time immemorial, without 
interruption and claiming as of right, exercised the privilege of dredging 
for oysters in the locality in question from Candlemas to Easter-eve in 
each year, and of catching and carrying away tbo same without stint for 
sale and otherwise. The House of Lords (Lord Blackburn dissenting) held 
that the claim of the inhabitants was not to a profit k prendre in alieno solo ; 
that a lawful origin for the usage ought to be presumed, if reasonably 
possible, and that the presumption which ought to be made, as reasonable 
in law and probable in fact, was that the original grant to the corporation 
vriis subject to a trust or condition in favour of the free inhabitants of an- 
cient tenements in the borough that they should be entitled to fish, as they 
had been accustomed to do, in every year from Candlemas to Easter. 

“In such a grant observed Lord Selborne, L. C., in answer to the 
objection based upon the first of the above two reasons, there would be 
all the elements necessary to constitute what, in modern jurisprudence, 
is called a charitable trust. * If I give * (said Lord Cairns, in the fVax 
Chandler^s case^), ‘ an estate to A. upon condition that he shall apply the 
rents for the benefit of B., that is a gift in trust to all intents and pur- 
poses.* A gift subject to a condition or trust, for the benefit of the inha- 
bitants of a parish or town, or of any particular class of such inhabitants, 
is (as I understand the law) a charitable trust : and no charitable trust 
can be void on the ground of perpetuity.** 

Adverting to the finding in paragraph 16 of the special case to the 
effect that the usage in question tended to the destruction of the fishery, 
and if continued would destroy it (which, in fact, is the objection founded 
upon the second reason) his Lordship said: — “The tendency to the de- 
struction of the oyster fishery, spoken of in the special case, can mean no 
more than what must always be in the power of the public, where there is 
a general public right of fishing,' or of any owner -(whether absolute or ' 
limited), where there is a several fishery, namely, the exhaustion of the 
fishery, b^ taking .excessive numbers of fish. Pish (whether floating or 
shell- fish) are not part of the soil or freehold. Tlieir capture is merely 
the.tOrdinarj mode of the perception of those fruits and profits which a 
fishery produces. They grow, and are reproduced coutinually from spat 

» L. R. 6 H. h. 21. 
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and spawn ; and if it is fc^ne that a fishery might possibly be exhausted^ 
by excessive fishing, it is only in the same way that a field may be ex- 
hausted by over-cropjjing. If thtf corporation had taken the* fishery upon 
condition or trust that*the free inhabitants of ancient messuages should 
be at liberty to fish without stint, for sale or otherwise, at all seasonable 
times throughout the year, the possibility of the exhaustion of the oyster 
beds by an improvident use of that privilege would not have been a 
valid objection to such a condition or trust; and, if not, it cannot be so, 
when the right is more limited. The usage, in this case, although it is 
to take oysters ‘ without stint for the purpose of sale or otherwise,’ is 
not unlimited ; being confined to a particular class of persons, vh,, the 
inhabitants of ancient messuages within the borough (whose number 
would not be capable of indefinite increase), and to a particular time of 
the year, varying between a minimum of seven and maximum of twelve 
weeks. It must also necessarily be subject to any general restriction, by 
statute law, as to taking the spat, spawn, and young brood of oysters, 
and to any reasonable regulations, consistent with the substance of the 
right itself, which the corporation Juay think fit to make, by law, or 
otherwise as to the manner of exercising it.” * 

Even Lord Blackburn, who disagreed with the rest of*the noble and 
learned Lords in the view taken by them with regard to tlie validity or 
otherwise of the objection founded upon the first reason, and was conse- 
quently obliged to dissent from the ultimate conclusion arrived at by tliera, 
answei-ed the above objection in more unqualified terms than those in 
which Lord Selborno had done. His Lordship said : — “ I do not attach 
any weight to the statement in paragraph 16. 1 do not doubt its truth, 

but the unlimited right given at Common law, in the absence of prescrip-*' 
tion, to all the public to fish would bo even more likely to destroy the 
oysters. It affords an excellent reason why the mayor and aldermen, 
if they have the power — as, till I learned that tlie decision of the House 
was to be the other wiur, I thought they had — should put an ^nd to 
the practice, or put it under such restrictions, as will prevent the oysters 
from being extirpated ; just as it affords a reason why the legislature 
should put restrictions on the Common law right ;,but doe^ not prevent 
the mode of enjoyment from being legal, though wa,stefuL” * 

It having been laid down by the Court of Exchequer Dfvision ivJl^d 
Rivers v. Adams'^ that, a claim by th§ inhabitants of a pari»i> 


> S Ex. D. 361. 
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carry away for nse as fuel in their own liou^es fagots or baskets of the 
underwood, growing upon a common belonging to the lord of the manor, 
was a claim to a profit d prendre in alieno solo, and was therefore void 
according to law, it was argued on the strength of that case that the 
claims of the inhabitants in the case before the House of Lords was also 
to a profit a prendre, and that a trust or condition should not be pre- 
sumed to support such a claim ; because, if such a presumption could 
legally bo made iu the one case, there was no apparent reason why it 
WiiB not made iu the other. But Lord Selbotne, L. C., distinguished 
that case upon the ground that, if the defendants there had alleged 
the plaintiff to be their trustee, that allegation would have been 
met by the production of the plaintiff’s title-deeds shewing that be 
held under conveyances made to him and his ancestors without any 
trust. This, however, could not be done iu the case before the House, 
because here the defendant, corporation, the mayor and free burgesses of 
Saltash made their title to the several fishery by prescription, and not by 
express grant. 

Lutchmiput Singh v. Sadaulla Nashayo.— It is somewhat strange to 
observe that, besides the case of Luehmijmt Singh v. Sadaulla Nashyo,^ 
there is not to be found iu the books one other instance in which the 
point we have just discussed has ever arisen for consideration in any of 
the Courts in this country. The plaintiff in that case, the patnidar of a 
certain pergutuih, brought a suit against some of the inhabitants of parti- 
cular villages comprised iu it, for a declaration that they had no right to 
fish iu certain heels or lahes situated within the pergunah, as well as for 
an injunction to i*estr.ain them from catching and carrying away fish 
therefrom. The defendants (inter alia) alleged that, they iu common 
with the other tenants of that pergunah, as well as with the tenants of 
some other iielglibouring pergunalis, had from time immemorial and 
by virtue of an ancient custom exercised the right of fishing in those heels. 
The Court following the rule laid down in Lord Hioers v. Adajm,^ (which case 
according to its opinion, being founded upon sound reaso;!, and dictated 
by natural justice, was universally applicable), held that there being no 
proof of incorporation of .the inhabitants at any pei'iod of time, there 
was no sufficient ground for the presumption of a grant from the sover- 
eigjn ^owe'r. 4nd, secondly, that, the custom set up was unreasonable 
and consequently void, because the inhabitants on whose behalf the 


1 1. UB.9 Cal. 098. 


* 3 Ex. D. 301. 
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right was claimed, mighif increase so indefinitely as practically to ex- 
clude the owner of the property from pasticipation in its profits. 

It is perhaps scarcely iiecesfiary to state, haViijg regard to what has 
been already said, thafthe last ground for the judgment of the Court 
is unsustainable, and the decision must therefore here, as in England, 
rest upon the only other ground, namely, that it infringes upon the rule 
against perpetuity. 

0. Remedies for disturbance of rights of fishery .—The disturbance 

of rights of fishery may be redressed or prevented either by civil actions 
or by criminal proceedings. , 

1. Civil actions. — According to English law, ejectment, trespass, 

trover and action upon the case, appear to be tlie principal civil remedies 
at law ; and a bill of peace, or sometimes an injunction, to be the only 
remedies in equity for the invasion of rights of fishery. ^ Without enter- 
ing minutely into the learning concerning these several forms of 
remedies, it may perlnips be sntficient to state generally that (notwith- 
standing some expressions of opinion in an eai-lier authority* to 'the 
contrary), action of cject iueut is altogether inappropriate to any other kind 
of fishery except that whicli is united with the ownership of the soil, iwr 
lerritoi'ial fishery, as it is called ; that trespass is the proper remedy for 
immediate injuries either to a several* or to a territorial fishery, there 
being a presumption in the case of a several fishery that it is attached to 
the ownership of the soil ; that trover is nearly allied to trespass, and may 
be adopted where a several fishery, or a right of free fishery or a common 
of fishery is invaded ; and that an action on the case lies for consequential 
injuries resulting from the disturbance of any of these different kinds of 
fishery. * 

But in equity a bill of peace or an injunction is equally available, 
whatever may be the nature of the fishery sought to be protected. 

A bill of peace (Quia timet) is sometimes filed in equity for the pur- 
pose of quieting persona in the established possession of their fineries, 
although there ‘may be no actual distui'bance or interruption ; and an 
injunction is sued for to restrain persons from au improjier invasion of 
such rights. 

* Woolryoh on Waters (2nd od.), 237-24-2. 

» Rex V. Old Alrei*ford, 1 T. H. (353) 361. 

8 Holford V. Baileij, 13 Q. B. 426; 18*L. J. Q. B. 109. See anthorltios collected in the 
report of the jiidgoieiit of tho lower court iu the same caso, 8 Q. B. 1000 ; see pp. 1007^ 1010. 
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TUeso! toclujical distinctions in the natute of actions are not reeogf- 
nized bj the law of this country, according to which an action for 
recovery of possession of a fishery, for & declaration of right tliereto, for 
an injunction, or for damages, for catching and caurying away fish seem 
to be the principal remedies for the vindication or protection of rights 
of fishery. According to the opinion of the High Court of Bombay a sum- 
mary action under section 9 of the Specific Relief Act (I of 1877) for 
restitution of possession of an exclusive fishery, whether such fishery bo 
territorial or a right in alieno solo, may also be entertained, provided the 
conditions specified in that section be satisfied.* But the Calcutta High 
Court has held that this form of action do<>s not apply to rights of fishery 
of the latter kind.* Tliis variance is due to a difFerence of opinion 
between the two High Courts, as to the denotsition of the term ‘ im- 
moveable property ’ used in that section, which makes this form of 
action applicable to such property alone, 

II. Criminal Proceedings. — Apart from the special statutory regula- 
tions relating to fisheries existing in any system of law, it may be broadly 
stated that violation of rights of fishery does not in general entail any 
cnminal responsibility. The proposition, however, is subject to certain 
well-defined exceptions deduced from the doctrine of legal possession, 
which, in truth, underlies the rules of law regarding ferae naturae. An 
examination of the law regarding ferae naturae will disclose at once the 
true limits of the general rule and the nature of the exceptions. 

Roman law regarding ferae naturae.—According to the Roman law 
wild beasts, birds and fishes were regarded as res nullius or as belonging 
to no one before capture. Actual capture conferred both possession and 
« dominion on their captor, whether he caught such wild beasts or birds on 
bis own land or on that of another.® 

1 Bhundal Fanda v. Pandol Pos Fatil, I. L. R. 12 Bomb. 221. 

J* ^otobur Par ice v. Euhir Par net 1. L. 11. 18 Col. 80. Seo iraro Dyal Ihne v. Krido Gohind 
Setiy 17 Suth. W. R. 70 (as to a right of way not falling within the pruviieious of fcho rojiealod • 
Act, r.IV of 1850, a. 16). 

Omnia igit .r animalia, qiiao torra mari oaelo capiuntar, id osl forao besliac et voliicrcs 
piscoB, oapientium hunt. Dig. jdi. 1. 1. 1 (Oaius). 

Quod enim nullius os ^ id rationo natural! oooupanti concoditnr. Dig. xU. 1. 3, pr., 
(Gaiuflli * 

Noo intoroBt quod ad foraa bostias et volucres, utram in suo fuudo qaiaqao eujuat an in 
alieno. Dig. xli. 1. ST. 1, (GaiuB). 

Vide etiriinf Tiist. ii. 1, 12. 
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It may, at the first Mush, scorn somewhat anomalous that animals 
ferae naturae should, by mere capture, become the property of their captor^ 
and not of the person on whoso land they are taught, even though the 
former may have entered on the hind of his neighbour against his will, and 
caught or killed the game there; but this indeed is merely the necessary 
result of the doctrine relating to occupatio, recognized by the Homan 
lawyers as an original mode of acquisition of property in things of which 
there was no previous owner or possessor.^ 

A landowner under that law, doubtless, had a right to forbid a 
stranger from coming on bis laud,* but, if in spite of the prohibition, the 
latter succeeded in effecting his entry, there was nothing in law to pre- 
vent him when once there from fishing, fowling or hunting®, and appro- 
priating the things caught or killed as his own the effect of the 
prohibition, if he received express notice of it, being iuex*ely to expose him 
to an actio injuriarurn.® 

Vinnius, in his commentary upon the passage in the Institutes which 
lays down the above rules, thus explains the reason upon Avhich it is 
founded* He observes: — ‘‘The fact that the law prescribes that, no one 
is entitled to hunt on the land of another against his will, makes no di:^ 
ference, because prohibition cannot either change or efface flie condition 
of animals so as to make them the property of the proliibiter ; if it had 
been otherwise, he would have been entitled not merely to an actio in- 
jur iarum, but also to a rei vindicatio and a condictio furtiva/^ (that is to 
say, he would have been entitled to recover the specific animal caught, 
and also to prosecute the captor for theft) .® 

Comm Gilt iiig on this passages in tho Institutes, Viimius, says : — 

Igifcur ferao bofitiae, quadrupoaos, voliiores, piscos, siinnl atqu(i ab aliqiio captao, hoo est, 
apprebensao ot iu mainnn ac poteatateni alicuiiis redactao suut, iure gentium statim illius caso 
incipiunt. Comm, ad Inst. lib. ii. t. 1. text. Do occupationo ibrarum. 

I Origlnario adqiiiri res, quae in niiHins sint ib)rjiinio, ot quirlom simplicitor substantiam 
roi adqniri per occupationom, Vinnius, Coram. ad Inst. lib. ii. t. 1. text. Do robus^singti- 
lornm. • 

8 Dig. xli. 1 3. 1 ;* Infit. ii. 1. 12 ; Dig. xlvii. 10. 13. 7. Tho landowner could oi^el a 
strangor even by I'orco. Dig. xliii 16. 3. 9. 

8 “Cuius” — id eat venationia — “species sunt von atio, qnadrnpe^lura, ancufffuin, piscatio.” 
Vinnius, Comm, ad Inst. lib. ii. t. 1. text. Do occupatione feraruni. 

A Quid si nihilomiuus ingrosstia sit, et ferain ceperi^i^ Vulgo placet, a< 
fieri, et root©. Vinnius, Comm, ad Inst. lib. ii. t. 1. text. DoAoocupationo rerarum. 

8 Dig. xlvii. 10. !3.7. Vinnius, Comm, ud Igst. lib. ii. t. 1. text. De oconpationo ferarura. 

ft Non obstat, fpiod in praedio alieno domino invito veuari non licet, 1. 16. de sorv. ru-sf, 

50 
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The general irauiaiiity from criminal liability in the case of captm’e 
of animals ferae naturae on the soil of another being, as we have seen, the 
result of absence of possession or oamei’ship of them by any person, it 
necessarily follows, as a clear exception to the rule, that such liability 
must needs exist in those cases where from the nature of the situation of 
the ferae naturae towards the owner of the soil on which they are found, 
it is possible to predicate legal, if not physical, possession or owner- 
ship (legal possession and ownership being in the ease of ferae naturae 
connascent and concurrent,) of them in such owner. 

“Likewise wild beasts” says Nerva, the younger, “which we have 
shut up in parks, and fishes which we have put into ponds, are pos- 
sessed by us. But those fishes which are in a lake, or those wild 
beasts which roam in enclosed woods, are not possessed by us, since they 
are left in their natural liberty : otherwise a purchaser of the wood would 
be considered to possess all the wild animals, which is not the case.”^ 

A park (vivaria) though perhaps relatively smaller than what is 
denoted by the term ‘enclosed wood’ (silva circumsepta) is equally an 
enclosed space of ground, and yet in the one case we are said to be in 
^pssessiou of the wild animals confined within it, but not in the other. 
The explanation of this apparent anomaly must be sought in the fact that, 
according to the Eoman jurists, the mere enclosing of wild animals within 
a certain area, more or less large, was not sufficient to reduce or retain 
them into the legal possession of the owner of the soil. “ A silva cir- 
cumsepta ” as observed by Savigny “ may be very large, and one may 
hunt in it in vain for any particular animal enclosed therein ; therefore, 
we have no possession of such animal, although in point of fact it is con- 

praed. nam prohibitio ista conditionem aiiimalis inntare non potegt, iiotpio efficoro, nt id 
qnod captnni cat, fiat proliibentis : alioqiii non nnda proliibonti actio injiiriaruin paroret, 1. 13. § 
ult de injur, sod rei vindicatio et cundictio fartiva. Vinnias, Comm, ad Inst. lib. ii. t. 1. 
text. Do oconpatione forarum. 

i Ttom foms bostiaa, qnas vivarii.s inoluseriinus, ct piscos, quos in piacinaa coiocorimua, a 
nobis p'vssideri. Sod cos piscos, qui in stag' o sint, ant foras, qaac in silvis circumsopiia 
yagautur, a nobis non possidoH, quoniam roHctae sInt in libortato Wtorali : alioqnin etiam si 
qais silvam omorit, videri cam omnos foras possidero, qnod falsnm est. Dig. xli. 2. 3. 14, 
(Xerva filiua).*' ^ 

Xboro has lx»en somo diJIoronco of opinion among the commentators and glossators as to 
'wliothor * Bilvis ciroumseptis ’ is a correct readings or whether it shonld rather bo ** silvis 
nc/C'^'^wircamseptis " (iu unenclosed woods). Gothofrod, Hotomann, Wosomboc, and Noodt 
arc of opinion that the latter reading shouM bo adopted ; but Vinniiis, Pofehior and Savigny 
adhere ■'n the former. 
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fined in the ehase/^^ Theri can be very little doubt, therefore that iu 
the passage whiqh I quoted from the JDigest a few moments ago, the 
expressions ‘ park ^ (vivaria), and*^ enclosed wood^ (silva circ^msepta) are 
used merely for the purpose of drawing a distinction between large and 
small enclosures.® 

General principles of law regarding the same topic — Apart from any 
special rule recognized by local custom® or declared by express legislation 
in the legal system of any country, the only rational test for determining 
whether in any particular case animals ferae naturae are possessed by us, 
so as to form the groundwork of criminal liability on the j)art of those 
who violate such possession, is to see whether there exists some special 
disposition (custodia) of such ferae naturae, which enables us actually to 
get them into our power whenever we wish. We do not ’’ says Sir W, 
Markby “ possess the fish in a river, even though the river and the ex- 
clusive right of fishing in it, belongs to us. We do not even possess the 
fish in a pond if the pond be so large that the fish can escape from us, 
when we go to take them. But we do possess fish, when once they are 
placed in a stew or other receptacle, so small that we can at any moment 
go and take them.^’* 

Provisions of the English Common law. — ^The provision# of the Eng- 
lish Common law upon this branch of law are somewhat different from 
the rules of the Eoman law just stated. According to that law, evoty 
owner of land has an exclusive riglii, ratione soli tenurae, to catch, kill 
and appropriate all such animals ferae naturae as may from time to time 
be found on his land. By a peculiar franchise, called the right of free 
warren, anciently granted by the Crown by virtue of its prerogative, one 
may also have an exclusive right, ratione privilegii, of killing and takings 
animals ferae naturae in the land of another. These special rights are 
the creatures of the game laws, which iu England grew out of feudalism 
and the great forests of the Norman kings and nobility; and it is in the 
recognition of these e?:clusive rights in landowners and grantees, from 
* • 

1 On Possossion, Bk. iii, §, 33. note (p). 

8 Ibid. 

8 That local custom may modify the rniu, IB ui/A.iiutviiniguu iBjr v /i.iiiun >. uiiu. jiu iiuluiiui: 
observes that, in modern times tho rule is somewhat different froir^that laid down by ftho an- 
cient lawyers. Wild animals, he x'cmarks, shut np in private woods (silvis pjavatlH) and tlshcS 
shut up in lakes (stagnia) are so possessed by us that they are doomed to bo in our o^CO^ip. 
So© Vinnius, Comm, ad lust, lib, ii. t. 1. text. occupationo ferarum. 

4 Markby, Elements of Law (3rd cd ), 183. 
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the Crown that tbe Englisli OoiDiuon law upon* this matter takes its de- 
parture from the Roman law. Of course, they both agree, as they must 
of necessity do, in regatding animals feAae naturae, before capture, as res 
nullius, as not being in the ownership, still less in the possession, of any 
one. But as soon as they are caught or killed, they become under the 
English Common law, in case the exclusive right be claimed ratione soli, 
the property of the owner of the land upon which they are caught or killed, 
even though they are caught or killed by a stranger trespassing upon his 
soil, provided, however, they are both found and caught or found and 
killed within the limits of his land ; and where the exclusive right is 
claimed ratione privilegii, they become the property of the owner of the 
privilege, if they are both found and caught or found and killed within 
the limits of the land oyer which his privilege extends.i If they are killed, 
they become the absolute property of the owner of the soil or of the 
grantee of the privilege ; but if they are merely reclaimed, they become 
the subject of qualitied property only, liable to be lost again in case they 
escape fi’om his custody.* 

Blades v. Higgs- — It is instructive to refer to the reasoning by which 
Lord Westbury, L. C., in Ulades v. supported the right of the 

owner of the soil to property in ferae naturae caught or killed by a tres- 
passer; because a comparison of it with the argument advanced by 
"Vinnius, which 1 have already quoted, will disclose the point of diver- 
gence of the premises which has led to such widely variant results in the 
two systems of law. His Lordship said : — “ The question in the present 
case is, whether game found, killed, and taken upon my laud by a 
trespasser becomes my property as much as if it had been killed and 
taken by myself, or by my servant by my authority. Upon principle, 
there cannot, 1 conceive, be much difficulty. If projjorty in game be 
made absolute by reduction into possession, such reduction must not 
be a wrongful act ; for it would be unreasonable to hold that the act of 
the trespasser, — that is, of a wrongdoer, — should divest the owner of 
the soil of his qualified property in the game, and give the wrongdoer 
an absolute right of property, to the exclusion of the rightful owner. 
But in game when killed and taken, there is absolute property in some 
one } Tind therefore the property in game found and ttdren by a tres- 

. ijk ‘ 

‘"'•fiSadM V 11 H. U, 0. 621 ; 20 C, B. N. 8. 214 j Regg v. The Earl of Londedale, 1 

U. « N. 923. 

* *^11 H. L. 0. 621 ; 20 C. B. N. S. 214. 
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passer on the land of A. must vest either in A. or tlie trespasser : and, 
if it be unrea8ona|>le to hold that the property vests in the wrongdoer, it 
must of necessity be yested in A.,*the owner of thh soil.” • 

Liability of a trespasser for capture of ferae naturae-— But though 
animals ferae naturae caught or killed by a trespasser become the pro- 
perty of the owner of the soil on which they are found and caught or 
found and killed, the latter does not, under the Common law, thereby 
acquire legal possession of them, until the taker has parted with or has 
been deprived of his wrongful possession. Consequently, it has always 
been the rule at Common law that such wrongful taker is not indictable 
for the offence of trespass or larceny* ; although no doubt, he may be 
liable in damages in a civil action of trespass. 

If, however, such animals are enclosed in a park, or if fishes 
are confined in a pond, tank or stow so small, or if, by reason of their 
immaturity they are so powerless, that they can be taken at pleasure 
with certainty, they are deemed to be in the legal possessioii of the person 
who has the exclusive right to tsike them, and any one who violates such 
possession, and catches and appropriates them commits larceny.* But 
this rule has now been abrogated or modified in nearly all importauit 
cases by statutes. 

24 and 25 Viet. c. 96, S. 24. — In this connection, it may be worth 
while to notice the provisions of section 24 of the Larceny Consolida- 
tion Act, 24 and 25 Viet. c. 96 (designed obviously for the puipose of 
supplementing the insufficiency of the Common law to protect private 
rights of fishery), as it is upon the lines of that section, it seems, that the 
Private Fisheries Protection Act (11 of 1889) passed by the Bengal legis- 
lature has been to some extent framed. 

The section inins thus : — 


1 Reg. V. Petchj 11 Cox, 0. C., IIC ; Reg. v. Read, 14 Cox C. C., 17 Reg. v. Townley, h. R., 

1 0. C,, 315. Cp. Blades v. 11 H. L. 0., 621 ; 20 C. B. N. S. 214. , 

2 O^rei/s case, Gw. 20; 1 ^ale, PI. C. 510;^ 511; East, PI, 0. GIO ; Patorson*b*Fisbory 

Laws, 72 ; Pollock & on Po.ssossioii iu Common Law, 231. 

The degree of conf.rol over tho nbjocfc which is roqiiisito to cor(.stifcnro possession may ho 
illustrated by tlio case of Young v. IlUchens, (6 Q. B. 60f>). Tlio playtill' had n<i!irly enclosed a 
ahoal of fish by a seine with an opening of seven fathoms between the ends, which was 
-.prooooding to enclose with his stop-net, boats having b^on stationed at tlioso^endS* to frighten 
them from escaping by tho splashing of water. The defendant at this moment foWbU in 
through the opening and took some of tho fish. ,The Court of Queen’s Boncli liold that the 
fish had been reduced to possession so as to entitle tho plaintiff to maintain trespass. 
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“ Whosoever shall unlawfully and wilfdlly take or destroy any fish 
in any water which shall run thrpugh or be in any land, adjoining or be- 
longing to the dwelling-house of any'person, beii}g the owner of such 
water, or having a right of fishery therein, shall be guilty of a mis- 
demeanour, punishable by the Common law with fine and imprisonment 
in addition to or in lieu of sureties ; and whosoever shall unlawfully or 
wilfully take or destroy, or attempt to take or- destroy any fish in any 
water not being such as hereinafter mentioned, but which shall be private 
property, or in which there shall be any private right of fishery, shall on 
conviction thereof before a justice of the peace, forfeit and pay over 
and above the value of the fish taken or destroyed (if any), such sum of 
money not exceeding 51. as to the justice may seem meet. 

Provided that nothing hereinbefore contained shall extend to any 
persons angling between the beginning of the last hour before snurise 
and the expiration of the first hour after sunset ; but whosoever shall, 
by angling between the beginning of the last hour before sunrise and 
the expiration of the first hour after sunset, unlawfully take or destroy, 
or attempt to take or destroy, any fish in any such water as first mcn- 
tjoned, shall on conviction before a justice of the peace, forfeit or pay 
any sum not exceeding 21. as to the justice may seem meet : and if the 
boundary of any parish, township, or vill shall happen to be in or by the 
tlie side of any such water as in this section before mentioned, it shall be 
sufficient to prove that the offence was committed either in the parish, 
township or vill named in the indictment or information, or in any parish, 
township, or vill adjoining thereto.” 

Sununary of the decisions upon the section. — This section has been 
held to extend to the illegal taking of fish in a several fishery, in tidal as 
well as in non-tidal waters;* and the word ‘^unlawfully” used thei'ein has 
been construed to mean, — without any claim or right or title in the 
offender such as can exist in law.* So that, if in any particular case such 
claims appears to the justices to be set up bond fide, and with some show 
of reason, their jurisdiction is ouste'cl.® . - • 

' Anglo-Indian law regarding ferae naturae.— Iiu-espective of certain 

* tpaley v. Bit'ch, 8 B. & S. 336. 

• » Ilndsm V. UcRte, & B. & 8 . 486 ; Sargreave* Diddamg, L. B., 10 Q. B. 482 ; Tearce< 

V. 9 Q. B. D. 162. * 

• Lpath V. VinCf 30 J* M. C. 207 i^Oornwell v. Sa'f^nilefSf 32 L. J, M, 0. 6; y» 
Bwrrov’*.3i Juniico of Pouco, 63 j Paloy on Snmiiiai-y Coiiviotions (5Ui ed.) 138, 139. 
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special enactments relating* to the capture of some kind of wild animals, 
there does not exist in India any positive law or judicial authority 
declaring in whom the ownership of animals feme naturae vests, if they 
are caught or killed by a stranger trespassing upon tlie soil of another. 
The question was raised in the Madras High Court in Makath Unni Moyi 
v. Malabar Kandafunni Nair^, where it was contended in argument that 
the rule of the Civil law, which conferred ownership of the animal on the 
captor and not on the owner of the soil, ought to be followed in India as 
being consonant to the rule of equity and good conscience. But the 
learned judges unfortunately abstained from expressing any definite 
opinion upon this point, as under the circumstances of the case it was 
thought unnecessary to decide it ; the capture of the animal having been, 
in their opinion, made vii’tually by the owner of the soil on which it was 
found. 

As regards the legal possession of animals ferae naturae before cap- 
ture, the Courts in India have uniformly acted upon the principle that 
the owner of the soil upon which they are found has none, unless they are 
confined in such a manner or stored or bred in such a place that they 
may be caught and taken by him at pleasure. * 

Cases in which capture of fish does not constitute * any offence 
under the Indian Penal Code. — The point has been discussed chiefly for 
the purpose of determining whether persons catching and appi'opriating 
fisli in rivers, lakes or tanks in which others have an exclusive right of 
fishery, thereby commit any criminal offence. It has been held that fish 
in flowing rivers, in lakes, in the open irrigation tanks, and even in closed 
tanks or reservoirs at a time when the floods are high, are not in the 
legal possession of any person, and tli,at therefore any one who catclies and ^ 
takes fish from such places and under such circumstances is not guilty 
of theft, criminal trespass, criminal misappropriation or mischief as 
defined in the Indian Penal Code.* Tliesc decisions have in the Bengal 
Presidency been abrogated by a special enactment of the locaMegis- 
latures, namely, Act II of 1889. But* in all other parts of India they 
still continue to be applicable. 

> I. L. B. 4 Mad. 268. 

• Bhagirani Dome v. Abar Dome, I. L. R. 16 Cal. 388 ; Mayarvm Surma v. Nichala Kaf'ani^ 
Ibid., 402 } The Ueherptir ease. Ibid., 3!)0 (note) j The Quee^ v. Uevu Pothadt, I. L. U'.5 Ajad., 
390 i Empress v. Cham Nayaiah, I. L. B. 2 Cal. 331 ; Bhv,sun Parui v. Betumath Banerjea, 20 
Sath. W. R. Cr, 16 ; Kashi Chiinder Bass v. lfi>.rkishnrc Bass, 19 Snth. \V. R. Cr. 47 ; KheUur 
Butt V. Inilra Julia, 10 Stitb. W. R., Cr. 78. * 
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Section 145 of the Criminal Procedure Code, how far applicable to 
rights of fishery. — The preventive jurisdiction of the Criminal Courts 
is also sometimes invoked, when disputes concerning riglits of fishery 
become so serious as to tiu'eaton a breach of the ^jpeace. In such cases 
it has been iield that if the fishery is a territorial one, that is to say, if it 
is claimed by virtue of the ownership of the soil, the Court may exercise 
its jurisdiction under section 145 of the Criminal Procedure Code (Act X 
of 1882), just as in the case of any other ^tangible immoveable property;* 
but if the right of fisliery be of an incorporeal character, to be exercised 
or enjoyed over soil belonging to another person, the Court must deal 
with any dispute relating thereto, under section 147 of the same Code.^ 
It may be worth while to note that there is much difference in tlie nature 
of the order to be passed according as the jurisdiction is exercised under 
one section or the other. 


> Anund Mot/i Dabi v. Shuynomoyi^ I. L. 11. 15 Cal. 170 ; Khrishna Dhone. Dntt v. TroiloJeia 
Nath I. L. U. 12 Cul. 639. Cf. Pmmalha Bhusnn Rtnj v. Jhonja Churn Bhutta^ 

charjea, I, L. U. 11 Cal. (413) 410} Bejoy Nath Ghatlarjea v, Benyal Coal Co., 23 Suth. W. fe. 

Cr. 46. 
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A Rogulation for declaring the Rules to bo observed in determining Claims 
to Lands gained by Alluvion, or by Dereliction of a River or the Sea ; Passed 
by the Governor- General in Council on the 26tlr Afay 1825. 

I. In consequence of the frequent ehangos which tsike place in the channel 

p of the priiu'ipal rivers tlnit intorsoct the provinces 

^ immediately subject to tlio in*esidency of li'ovt Wil- 

liam, and tho shifting of the sands which lie in the beds of those rivers, cliiirs 
or small islands are often tlwown up by alluvion in tho midst of tlie stream, or 
near one of the banks, and large portions of land are carried away by an eii- 
croacbmoiit of the river on one side, whilst accessions of lands arc at the sam^ 
time, or in subsn(picnt years, gained by dereliction of tlic water on tin? opposite 
side; similar instanees of alluvion, encroachment, ^d dei*eliction ,also sometiir?ea 
occur on tho sea-eoast vvhicl! borders the southern and south-eastern limits of 
Bengal. The lands gained from the rivoi'S or sea by tho means abov<3mentionod 
are a frequent sourcjc of (rontontion and affray, and although ihoi law and custom 
o| thtj con II try have estahlishotl imjIcs applicable to such eases, th(\so mles not 
being generally known, the Coiii*ts of Justice have sometimes found it diffieailt 
to dotcrniino tho rights of litigant parties claiming cliui*s or other lands gained in 
the manner above described. The Court of Suddor Dewanny Adawlut, with a view 
to ascertain the legal provisions of the Mahomedaii and Hindoo laws on this subject, 
called for reports from their law olHctu-s of each persuasion, and on consideration 
of the reports furnished by the law ofheers in consequence, as well as of tho 
decisions which have been passed by the Court of Sudder Dewanny Adawlut 
in cases brought before them in appeal which invedved tlic rights of claimants 
to lands gained by alluvion, or by dereliction of rivei’s or the sea, the Goveimor- 
G-eiieral in Council has deemed it proper to enact the following rules for tho 
general information of individuals as well as for the guidance of the Courts of 
Judicature ; to be iu force, as sotin as proimilgated, throughout the whole of tho 
provinces subject to the presidency of P >rt William. > 

II. Whenever kiiy clear and definite usage of shikust pywust, respect- 
ing the disjunction and junction of land by th'tj on- 
croacliinent or I'ccess of a riv m*. iuO'y have been 
iramemorially established, foi> delcrmining fhe rights 
of the proprietors of two on more contiguous estates 
divided by a river^ (such as that the maid channel (ff 
the river di^ndiiig the estates sJiall be the ^Tinstant 

boundary between them, whatever changes may take place in the course of tho 
river, by encroachment on one side aitd accession on the other), tho usage so 
osiablisEM shall govern the decision of all claims and disputes relative to 
alluvial land between the parties whoso estates may be liable to such usage. 

51 . 


Olaims and dispnbos ro- 
lativo to all n vial lauds to be 
decided by iruincTnorLal aud 
dolinito usage when snob shall 
bo clearly reooguizod and es- 
tablished. 
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III. VV^li<*ro tKore nni^ be uo local usage or^tlic nature rciOti-ccl to iu tlio 
procodiug Section, the general rules deebu-od in the 
Wlioro iio soch local uaogo following Section shall bo appliecj to the dotermiiia- 

to4docided, ncfordijigtotho^^ tion of all clainiH and disputes relative to lands 
following HccLioii. gained by alluvion or by derclxctiou either of a river 

or tile sea. '* 

IV". First. When land may bo gained by gradual accession, whether from 
, ‘ ^ y. 1 ' 1 the recess of a river or of the sea, it shall be consi- 

sio^n Jrfm^^tho <ltired ail increment to the tonnr'o of the person to 

or tho soft, to bo coiisi- whose land or estate it -is thus annexed, whether 
I an incroniont to tho such land or estate be held iiii mediately from Govern- 
•o of tbo })orson to whoso nient by a zemindar or other sup(n'ior landholder, or 
0 it may bo amiexod. snboi*dinate tojinro, by any desci irifion of under- 

tenant wiiafcovcr. Provided that tlie increment of 


Lamia gained by gradual 
aoooBaion Iroui tho recesa of a 
river or tho sea, to bo consi- 
dered an increniont to tho 
ton lire of tbo })orson to whoso 
©state it may bo aniiexod. 

Proviso. 


land thus (dittiined slin!il not entitle tho person in possession of the estate or 
teriujv to which the laml maj'' be annexed, to a right of property or pej*manont 
interest tlierein beyond that possessed by him in the estate or tenure to which 
the land may lie annexed, and shall not in any case be understood to exempt tho 
lioldor of it from tho payment to Government of any assessment for the public 
revenue to wbicb. it may be liable under tho piovisions of llogulation II, 1819, 
or of any otliei* Regulation in force. [IVor if annexed to a suhordinaie tenure 
held under a su'perior landholder, shall the under-tenant^ whether a khoodkast ryot, 
Iwldiny a mouroosee istimraree tenure at a fixed rate of rent r btr'gah, or any other 
description of under-tenant Uahlc hy his engagements, or by established usage, to an 
increase of rent for the land annexed to his tenure by alluvion, he considered exempt 
from the payment of any increase of rent to which he may he. justly liable,*^ 

• Second. The above rule shall not bo considered applicable to eases in 

wln<;h a river, by a sudden change of its course, niay 
When a river by a Buddcti break tlirough and intersect on estate, without any 
change of its course may break gradual encroachment, or may by the violence of 
through and iiitorseofc an os- stream separate a considerable piece of laud from 

being clearly recognized, shall estate, and .lom it another estate, without 

remain tho' property of tho destroying the identity, and preventing tho j'ceog- 
original owuor. nitioii of tho land so removed. In such cases the 


land, on being clearly I'ecognised, shall remain the 
property of it.s original owner. 

Third. When a cliur, or island, may be thrown up in a large navigable 


Ohnrs or islnnds thrown 
tip in ft largo and navignblo 
rivor (tlio chrtnnol between tho 
island and tho shoro not being 
fordftblo), to bo at tho disposal 
of Govornment. 

But i*' forditblo, to whom 
they shaP belong. 


I’iver (the bed of which is not the |n*operty of an 
individual), or in the sea, and tho cbaniiol of tho 
river, or sea, between such island and the shore may 
not be fordable, it shall, according to established 
usage, be at the disposal of Government. But if the 
channel between such island and the shore be ford- 
able at any season of the joar, it shall be considered 
an accession to tlie land, tenure) ox* toruu’es, of tho 


person or persons whose estate or estates may bo most contiguous to it, subject 
to tho several pyoiji.sions spocilied in the first clause of this section, with respect 
to incremoiitbf land by gradual accession. 

I’curl li. Tu small and slial low rivers, the beds of which, with the jiilkur right 
< * T . lish^jry, may have been heretofore recognized as the 

Claims o chnH &o. thrown p^-operty of individuals, any sand-bank, or chur, 
•ap in Bmid and shallow rivers, ii i i. ii i i. i x 

how to bo dutormined. ^“**'*' ”*^^7 tlirown up, shall, as hitherto, belong to 

the proprietor, of the bed of the river, subject to tho 
pi’ovisioSis stated in the first clause of the present section. 


♦ Bopoalod by the Bengal Tenancy Act (VllI of 1885 1 
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Fifth. In all other cases^ viz., in all cases of clainis and disputes respecting 
DiaputBB rnlativo to lotirtf. gained by alluvion, or by deroHction of a. river, 

gainofl l)v iillnvion or by dero- which arc not. specifically proviiicfl for by 

liction of a rivor or the soa, the ruieflicontained in tbis^Regulation^tlie Courts of 
not provided for by tho provi- Justice, in decidiaf^ upon sifch claims and dispiiles, 
B!ona of the prcHoufc Keguhi? shall be guided by tho best evidence they may bo 
ion, low o 0 a jus e . obtain of Gstablished*local usage, if there be 

any apj^licablo to the case, or if not, by gencml principle}? of eijuity and justice. 

V. Nothing in this Regulation shall bo ('onstrued to justify any encroach- 
Encniacbra^ats on bods of* nionis by imiividinils on tlie beds oi- channels of 
navigjible rivors and other ob- navigable rivers, or to prevent zillali and city 
Btractjon.s to their freonnviga- magistrates, or any other offiecJ*s of Goveninient, 
tion proliibited. empowered for that ])ur|>ose, h‘om^ 

removing obstacles which ajipoar to intorfer<i with the safe and cnstoniary navi- 
gation of such rivers, or which shall in any respects (fbslruct the passage of 
boats by Iraftking on tho ])anks of such rivers, or otlierwisi*. 


ACT NO. IX. OF 1847. 


An Act rogaifling Iho Assessment of Lands gained from tho Soa or from 
Rivers by allnvdon or dereliction within the Pj‘ovin(?es of IJengal, Rebar and 
Orissa : Passc^d by tlie Honourable tho Pj*esident of tlio Council of India in Coun- 
cil, on tli(i 8th May, 1847 with the assent of the Right Honourable the Governor- 
General of India. • 


Preamble. 


It is hereby enacted, that sncJi parts of tho Regulation.s of tho Rongal Code 
as establish tiibunals and prescribe rules of procednro 
for investigations regat'ding tlic liability to nsso.ss- 
mont of lands gained from the sea or from I'ivers by 
alluvion or dereliction, or regarding tlie right of 
Govornmeut to tho ownership thereof, shall from tho date of the passing of this 
Act cease to have eHoct within the provinces of Rengal, Roliar and Orissa; and 
that all such invcstigatioii.s, [tending before the collectors and deputy collectors 
in the said provitjccs at the said date, shall foi’thwith be discontiniiod ; and that 
no measures shall licrcaftr-r bo taken for tlic as.se.ssincnt of such lands, or for tho» 
a.ssertion of tlie right of Govermnent to the ownership thereof, except under the 
provisions of this Act. 

II. And it is hereby enacted, that the expression “ Province of Orissa ” in 

this Act shall be taken to mean only so mucli of tho 
“ Orissa” doflnod. Province of Orissa as is subject to the Govorimumt 

of Bengal. ^ ^ 

III. And it*is ’liercby enacted, that within the said Provinces, it shall bo 
Decennial survey to bo made lawful for the Government of Bengal, in all districts 

of lands subject to allnviou and or parts of ilisti icts, of which :i survey may 

dereliction by rivers or the sea. have been or may bercaftiu* Ac eompftted and ap- 
proved by Government, to direct from time to time, whenever ten yeans from 
the approval of any such survey shall have cj^pired, a new survey of hiTuls oa 
tho banks of rivers and on the shores of the sea, in wder to a.scerfain thc^angos 
that may have taken place since the /late of Uni last previous survey, and to 
cause new maps to he made according to such ucav survey. 
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TV. And it is hereby enacted, that the approval of the revenno snr- 
_ ^ . veys of the following districts and paints of dis- 

Da es o revenue sarveya. tricts shall be deemed <*.to hare taken place on the 

undermentioned days, viz. : — •> 

Of the district" of Chittagong on the 6th September, 1842. 

Of the district of Bchar on the 9th November, 1844. 

06 the district of Patna on the 22iid June, 1844. 

06 the disti'ict of Shahabad on the 28ih November, 1846. 

Of the distHct of Sarun on the 18th Februaiy, 1847. 

Of Porgunnah Furkyah, in the district o6 Monghyr, on the 19th September, 
1839. 

Of the Nortliem division of the province of Cuttack on the 24th October, 

1842. 

Of the central division of the province of Cuttack on the 22nd February, 

1843. 

Of the southern division of the province of Cuttack on the 19th October, 
1842. 

Of the district of Midnapore, except Hidgollee and Tunilook on the 12th 
September, 1845. ^ 

Of Hidgelleo and Tumlook, in the district of Midnapore, on the 6th October, 
1842. 

Of the distHct of Cachar on the 5th February, 1844. 

Of Jyntecah and the pergunnahs of Chapgliat, Echamuttee, Ittisamnuggcr 
and Bliuj 7 *un, in the district of Sylhefc on the 5th February, 1844. 

Of the district of Gwalparah on the 24th Decembej*, 1842. 

Of the district of Luckimpore on the lOlh November, 1845. 

Of the district of Seobpore on the 8th May, 1843. 

And that the approval of the revenue surveys of districts or paints of districts 
which may be hereafter surveyed, shall be deemed to have taken place on such 
d^iy as may be specified as the day of such approval in tlie Calcutta Government 
Gazette. 


Y. And it is hereby enacted, that whenever, on inspection of any such new 
map, it shall appear to the local revenue authori- 
How the jumma is to be that land has been waslied away from or lost to 

waXed away! ^ estate paying revenno rlii>ectly to G-overnment, 

they shall without lo.ss of time make a deduction 
from the sudder jumraa of the said estate equal to so mncjh of the whole sudder 
jumma of the estate as bears to the whole the same proportion as the Mofussil 
jumma of the land lost bears to the Mofussil jumraa of the whole estate ; 
but if the Mofussil jumma of the whole estate, or of the land lost, cannot 
be asceHained to the satisfaction of the loiml revenno authorities, then the 
said local revenue authorities shall make a deduction from the sudder jumma 
of the estate equal to so much of the whole sudder jumma of the estate as 
bears to the wdiole the same pTOportiop as the land Tost bears to the whole 
estate. And this deduction, %vith the reasons thereof, shall be forthwith reported 
by the local revenue authorities for the information and orders of the Sudder 
Board of Reyervue., whose orders thereupon shall be final. 

VI. And it is hereby enacted, that whenever, on inspection of any such 
^ , , . j L map, it shall appear to the local revenue au^ 

aVe that land has be^ added to any estate 

paying revenue directly to Government, they shall 
withoui^^^^®^^y' aBfless the same with a I’evonue payable to Government according 
to the ruli^** force for assessing allnvxal increments, and shall report theit 
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Tfmv islands thrown uf in 
large rivers are to he assessed. • 


procoedin^fR forthwith to tlw^ Sndder Board of Revoime, whose orders thereupon 
shall be final. 

VIL [And ih is hereby enacted^ that whe^iever^ on inspection of any such 7ieiv 
map, it ffhall appear to local revcMue authorities 
that an island hm been thnnon up in a large and 
navigable ritfer liable to he , taken possession of by 
Oovemnient under Clause third, 8ecti<m 4, Regulation XI of 1825, of th>e Bengal 
Code, QiC said local revenue authorities shall take immedtale posssssion of the same 
for Oomrnment and shall assess and settle the land according to the rules in force 
in that behalf, reporting Iheir proceedings forthwith for the approval of the Sndder 
Board of Revenue, whose orders thereupon in regard to the asscssnumt shall he final. 
Provided, however, that any party aggrieved by the act of the revenue, authorities in 
taking possession of any ishmd as aforesaid shall he at liberty to contest the same by a 
regtilar suit in the Civil Court. ^ 

VIIL [And it is hereby enacted, that nothing m this Act amtained shall 
affect suits for the assessm^mt or for establishing ike 
right of Cotfernment to the ownership of alluvial lands 
flow pending in appeal before the Special Commissioners, 
or such as, havmg been decided by the loioer resumption 
Courts, are at the date of the passing of the Act opofi to appeal to the Court of the 
Special Cofnmissioners according to the laws heretofore in forc>e ; and that all such 
cases shall he dealt with as if this Act had tint been passed. Y\ 

IX. And it is hereby enacted, thsvt, except as regards the |)j:‘oprietary ri^ht 
- . to islands, no suit oi* action in any Coni't of Justico 

ngainnt the Goyonimt^t, or 
omcors, on account of anything done in good laith lu 
the exercise of the powers conferred by this Act. « . • 


This Act not to affect c.srtain 
pending and appealable suits. 


^ ACT NO. XXXI OF 1858. 

An Act to make further provision for the settlement of land gained by allu- 
vion in the Presidency of Fort William in Bengal. 

WiiF.Ri’AS, for the I'cmoval of doubts respecting the course proper to be fol- 
lowed in the settlement of land added by alluvial accession to estMtes paying 
revenue to Government, it is expedient to lay down certain rules to be observect 
in the settlement of such land; It is enacted as follows : — 

I. When land added by alluvial accession to an estate paying revenue to 
In wliat case the rovenne Government becomes liable to assessment, if it be so 
nssoRsed Tij>on alluvial laud agreed on betw^eeii the Iteveune authoriHes and tho 
may be added to the jiimma proprietor or proprietors, the revenue assessed upon 
of the original estate. ^ alluvial land may be added to the juftima of 

the original estate; a/id in such case a ilbw engagement sliall' be executed for 
the payment of the aggregate amoiiiit, and that amount shail b(^ substituted 
in the Collector’s rent-roll for the former jiirania of i;h«; ^original estate. 
If the proprietor or pi*oi)rietors object to such an aj^rargeniofit, or if the 
. revenue authorities are of opinion that a.settle- 
^ ^ mcut of the alluvial land •cannot properiy be made 

for the same term as tge existing sextJemeilj- of the 
origirtal estate, the alluvial land shall be assessed and settled as a separate 

* Repealed by Act IV of 1868 (B. C.), 1. t Repealed by Act XIV oiftl870. 
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c^st-ato Mntli a separate jiimma, and shall tliencefoT.;wai'd he regarded and ti’eatcd 
as in all respects separate from and indepondent of the original estate, whether 
the separate settloinent be made with the proprietor or proprietors, or the land 
he let in farm in conserj nonce of the refusal of the proprietor or proprietors to 
a(V(^pt the ierms of settlement. The separate settlement may be permanent, if 
the settlcnioTd- of the original estate be permanent. 

II. Nothing contained in the preceding Section shall affect the rights of 

‘ any under-tenant in any alluvial land under tho 
Uights of undor-tonants in provisions of Clause 1, Section 4, Regulation XI, 
alluvialland. 1825. It shall })e tho duty of "all officers making 

settlements of such land, whetlier the land be settled 
separately or iricorpoi’jitecl with the oi’iginal estate, to iiscertain and record all 
such rigiits according to the rules prescribed in Regulation VIT, 1822 ; and to 
determine wlielher any and what additional rent shall be payable in respect 
of the alluvial land by the person oi* pej*sons entitled to any utider-tenuro in 
ilio oj’igiiial estate. 1'Jie pi*ovisions of the .said Regulation, so far as the same 
may b(» applicable, are hereby declared to extend to all settlements made un- 
der this Act. 

III. Every separate settlement of alluvial land heretofore made shall bo 

as good and (effectual for tlie purposes specified in 

Separate settUnnfints of allu. f same vvonld have been if made 

vial larnU heretofore made. subsequently to the passing of tins Act. Provid(3d 

Proviso. that nothing contained in this A.ct shall he held to 

nlTect the rights whic!h any person may liavo ac- 
quircid, under a judicial decision or otherwise, before tlie passing of this Act. 


ACT NO. TV OF 1868. (B. C.) 

Passed by tho Ijieuteiiant-Governor of Bengal in Council. (Received the 
assent of tho Liouteuaiit-Governor on the 8th June, 1808, and of tlio Governor- 
Gone ral on the 24th idem.) 

Ati Act to amend the provisions of Act IX of 1847 (an Act regarding tho 
assessment of lands gained from the sea or fi-orri rivers by alluvion or deiolictio7i 
within the Provinces of Bengal, Behar and Orissa). 

W.iiEifKAS it is expedient to amend the provisions 
Preamblo. fX of 1847 ; it is emicted and declared as 

follows : — 

I. Section 7 of the said Act TX of 1S47 is 
Hopooil of tho Section. liOT'oby repealed. 

Ik It is licrcby declared that when any island shall, under tho pn'ivJsions 
Acoos^bions to iBlimd tube of clause Section 4 of Rej^iilgtioii XT of 1825 of 
consuh;io(l incroincrib thereto, the Bengal Code, be at the disposal of Government, 
all lands gained by gradual accession to such island, whether from a recess of 
the river or «f iJic sea, shall be considered an increment to such island, and shall 
be cf|iia]ly at the disposal of Government. 

Til. Wlienevei* it^ shall appear to the local Revenue authorities that an 
, ' - . , j ^ island has been thrown up in a largo and navigable 

t irown up is an s o to be taken possession of by Govemment 

c assnsRGf . under. Clause 3, Section 4 of Regulation XI of 

1825 of. the Bengal Code, the local Revenue authorities shall take immediate 
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Powor to 
across islands. 


podscssiou of the same for G^)vernmeiifc, and shall assess and settle the land ae- 
cunliiig to the rules in force in that behalf, reporting their pix)cee(liugs fortliwith 
for tlio approval of tin? Board of llevenne, whose order thcjxnipon, in regard to 
the assessment, shall b(^ final. Provided, however, that any pai-t’iiaggi-ieved by 
the act of the Revtmue ^authorities in taking possession* of any island as afore- 
said, shall be at liberty to contest the same by a regular sijiit in ilie Civil Coui't. 

IV. Any island of wJiieli possession may have been taken by the local 

. lleveimo authorities on behfilf of the (lovernmenfc 

Hnbaeqaont junction to Section of this Act, shall notjoo deenitMl 

meat riglit. have? become an accesssion to Ine property ol any 

pei*son by 1‘t‘ason of such channel beconiiiig fordable 
after possession of such island shall InvAC been so taken. 

V. VVbonevor Jiu island, of wdiicb possession slnill have been taken by 

Govornment uiuler Section 15 ^pf this shall bo- 

api)ly for ways attached to tlie mainland, any person having 

an estate or iritej*est in any part of the ripariaii 
mainland to wliich siicli island may becomo attached while it is in the. possession 
of the Goverjiment, may apply U) ilie Collector to take measui-cs for the construc- 
tion of ways, paths and roads on the island ; the costs thereof to bo ecpially 
divided between the applieant and the Government. 

VI. Tlicreupon the (Jollector may inquire the aiiplicant to make such de- 
posit of money as to the Collector shall seem sufti- 

Applicaiifc for ways to <le- yynd on such deposit being made, f he Collector 

shall 2 )roceed to lay out and construct su(j]i ways, 
jnaths and roads in and through the island as he juay 
deem noces.sary for securing access to the river or sea from the land to which the 
island may have become atlacliod. * • 

VII. Ill every case the applicant shall bo liable to pay and make good to tlio 

GoviM'iimont ono-lialf of the costs of laying out aTid 
borrie*^^ constructing such ways, jjatlis mid roai Is as aforesaid , 

and any inont^ys flue from the appli(‘aiit under the 
provisions of tlii.s Section may bo deducted ami retained by the Collector out of 
the dcqiosit so imnb? by the ajiplicant as aforesaid. 

Ylll. Every way, road, ami path, wliich shall be laid out m* appointed 
Limlei’ the jirovisioiis aforesaid, shall be deemed a 


posit money, and ways to bo 
inndo. 


Ways to bo public. 


public liigbway. 


THE INDIAN ALLUVION BILL, 18S1. 


A Bill to detine and 'amend the la w^relating to alluvion, islands am^^aban- 
' doned river-beds. * 

Whereas it is ox;])<?dient to define and amend the law redaiing to alluvion, 
islands and ahamionixl river-beds; It is hereby enacted as fi.lio^s*— ^ 


Short titlo. 
Local Extent. 
Coniinonceuiout. 


1. — Fndvrninary. ^ • 

1. This Act^ may be called •“ The%»Iiidxan 
Alluvion A(;t, 1882 ” : * 

It extends to the whole of British India ; 
and it shall come into force on the fird ^lay of 
March, 1882. 



408 


'•AI^PKNDIX. 


2. The Acts, Regulation and Rules mentioned in the first schedule here- 
to annexed, shall be repealed to the extent spedtied in 
Repeal of onoctmen s. third column. Rofei’cnce to the Regulation and 

Rules so repealed, in enactments passed suhserjttently thereki, shall be read as if 
mado to this Act. 

.Interpretation-clause. 3. In this Act. — 

“ island *’ means land 8um)unded by water and capable of being 
employed for cultivation, pasture or other useful purpose. U includes such land 
arising in a river or lake, submerged in the wet sea^son and visible only in the 
dry season ; but it excludes land arising in tidal rivers, tidal lakes or the sea, 
eu'bmerged by the flow of ordinary tides throughout the year : 

[N. B. W. H. * 231 ; 4 W. R. 41 ; 4 W. R. 352.] 

“ frontage ” used with reference to a holding moans the line or lines 
detenmined for such holHing in the manner prescribed in the second schedule 
hereto annexed : 

and a channel is said to be “-fordable” when it does not exceed five 
feet in depth in the dry season next after the formation i*eferred to and through- 
out the twenty-four hours. 

[N B. 3 W. R. 95 ; 6 Bon. 843.] 

TI. Allnnal Land a^id Ahandnned Rtrer-hfids. 

4. Wliere from natural causes land is form(?d, by imperceptible degrees, on 
Right to uUnvial laud the bank or shore of a T*ivei% the sea oi’ a Jake, either 

formed oil hank or shore. by acciim illation of injit(>ri ill or by recession of the 

river, sea ov lake, the o^vner of the bank or shore is entitled to the land so 
formed. 

Wlien the formation takes place at the junction of two holdings, each 
owner shall be entitled to so much of the formation as lies on his side? of a line 
drawn through the point of Junction and bisecting the angle between the two 
fi-oiitages at that point. 

5. WheJ*e an island is fonned, from natural (vauses, in a river, the sea or 
Right to islands where a lake, either by accumulation of material or by 

neither ohannol is fordnblo. recession of tho> river, sea or lake, if the island is 
separated from each bank or shore by a idiannel not fordable at any point, the 
Government is entitled to such island, 

[N. B. Ben. Act IV of 1868, s. 4.] 

' 6. Where an island is formed from natural causes in a river, the sea or 

Islands where otio or both a lake, <nthcr by accumulation of material or by 
chnnuels fordable. recession of the luvei*, sea or lake, and is separated 

from tliO bank or banks by a fordable channel or fordable channels : 

and whei*o from natural causes any land is foinned, othorwiso than by 
Land formed by porceptiblo impei'ceptiblo degrees, on the bank of a i*iver, the 
degrees.^ * st?a or a V^ke, either by accumulation of material 

or by recession of the river, sea or lake, ’ . 

‘ and when a river suddenly abandons its bed, 

. ' ^ [N. B. W. R. 1864, p. 103.] 

each particle*' of the island or land so formed, or the river-bed so aban- 
doned, shall belong to that one of the Hpanan owners who can show a ijoint on 
the frovitage oi his holding nearest to such particle : 

’’ Provided that when the channel separating an island so formed in a 
river fi’om one bank is fordable and the channel separating such island fi*om the 
other b^-iik is not fordable, the ownei*s of the former bank shall alone be entitled 
as such to the island : 
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Provided also that ♦ when the line dividing the formation to wliich one 
owner is entitled under this section from the formation to which anothei* owner is 
entitled under this section is an ai-c of a burve, the chord of such ai*c shall be 
substituted therefor. . * * , * 

s 

TlX.~Miscellaneom. % 

7. , The Local Government may, from time to time, declare, with refor- 
Power to declare where tidal once to any tidal river, where, for the j)urposcs 
rivers oxid. of this Act, the i‘iver shall bo deemed to end and 

the sea to begin. 

Every declaration made under this section shall bo jmblislied in the OiFicial 
Gazette, ainl shall tliei*eu]ioii have llie forego of law. And no such detdaration shall 
be cancelled or altered save with the piv.vious sanction of the Govern or- General 
in Council. * 

Savings. 8. Nothing herein contained shall — 

(a) alTeot m\y la-Av relating to the assessment of laud-revenue oi* the en- 
hancement or abatement of rent ; or 

[11 eg XT of 1825, 8. 4.] 

(h) confer on any owner of a bank or shoi'e in respect of whicli he is ln*i*e- 
by declared to bo eTitithnl to alluvial laud, to an island, or to an abandoned 
rivcr-V>ed, aiiy title to such laud, island or river-bed, bettor than tliat wliich fie 
has iu the bank or slioro , or 

(Kog. xr of 1825, 8. 4.] 

(c) enlarge any holding granted by Govern uumt, tlie area f)f vvliicK has 

been ti. ’ted by any sanad or other document executed under the autliority ^of 
Govcniruent; or • ’ 

[Bottibny Kevomio Code, a. 104, chinso (3).] 

(d) authorise any acts of private porsoua done in ordtu‘ to cUvciii curi'onts or 
cause accretions ; or 

• (ej authorise Jiny encif»achmcnts by private persons on the banks, beds or 
chaJiuels of navigable rivers ; or 

[Bong. Hog. XI of 1825, ». 6.] 

CO prevent any othcer duly empow^ered by the Local Government in this 
behalf from removing obsfa(;Jes whicli appear to lii in to interfere wifcli tlie safe 
and customary navigation of siu*h rivers, or Avhich obstriujfc the pa^-sage of boats 
by tracking on the baJiks of such rivers or otherwise ; or ^ 

[Bong. Hog. XI of 1825, 8. 5 ] 

Cf/J pi'cvent any offh^er duly mn powered by tlie Local GovernTiiciit in this 
behalf fi’om regulating the diccidion and How of such rivers and the presej-va- 
tiou and distilbution of tlicir waters; or 

(/fj affect the right ob the Govern men t or a private owner — • 

to land formed pn a site which iif proved to belong to the Govel-nment 
or such OAvner ;’or , 

to the ancicTit bed of a river which is provi^l to Imvo J>eloiiged to the 
Government or such owner, immediately before its abandjinment. • 

9. Nothiug hei'ein contained shall affect any definite and well-estaUlished 
local usage respecting the rij^l it to alluvifij land, is# 
Local usage saved. lands or abamlon^d ri)fer-bcds; but^ (except in the 

oases provided for by the Pan jab Land^-Kevenuo Act, 1871, section 16) tSe buiv 
den of pix)vmg such usage shall lie on th^ person alleging it. * 

[Reg. XI of 1825, h. 2 ; 13 Moo. I. A. 1 ; cotUra Oudh Taluqdars, No. 3.]* 

32 
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10. All land ami islands formod, and all i-iver-beds abandoned, aa mentioned 
of Crown to iilluviiil respectively in sections four and five, and not vest- 
lainls, &o., not horeinbeforo inj^: under any of the pt'ovisions* hereinbefore con- 
provitJed for. tained, shall vest in the Government. 

[e. g. iMlanda not fornn^d from untnral crusos]. 

^ THE FIRST SCHEDULE. 

Repeal of Enactments and JRuloi. 

THE SECOND SCHEDULE. 

Rales for detcrniinUaj tfut frontage of a holding. 

(1) Draw a right line eonneetiiig the extreme points of the ripaidan boun- 
darv of the holding, and take that as the frontage, except — 

(a) wlien sncl) line or any portion of it lies altogether outside tlie riparian 
boundaiy of the lajhling, and any point on such lino or portion, measuring along 
a poi'peiuiicnbii* to it erected at sueh point, is further from such boundary than 
fi'Oin the ji})aruin boundary of any other holding; or 

(h) when such line or any portion of it lies altogether within the riparian 
boundary of the holding, and there is any point on the portion of such boundary 
cut fill by it so situated that right lines drawn from it to the exti'omities of such 
line or portion, as the (*aso may be, contain an angle of less than 160'^ ; 

in either of which cas(‘,s tin* line or portion of ilio line, as the ease may bo, 
npist be i-ejocted, and <;ther line.s substituted for it as follows - 

2‘. When the line or any ])ortioTi of it is rejected on Urn gi*onnd mentioned 
in paragraph (a), the lines to bo substituted for it are to bo deteriuiiiod as 
follows: — 

^ Erect a pcn^pcridicular to it at its middle point: connect its extremities 'svith 
the point where such perpendicular intersects the riparian boiindaiy, and take 
those connecting lines as the frontage aloijg tliat portion of the bouinlaiy, unless 
it should be found tliaf tln;re is a point on eithei* of them which, measuring 
along the perpendicular to it erected at such point, is further froiri the ripariau 
boundaiy of the holding than from the i-ipariaii boiindaTy of any other hohling, 
ill which case that line must be ivjectcd, a per])endu‘ular to it erected at its 
f middle [loint, and right lines di awn f)*om its extremities to the point where that 
perpendicular intersects the riparian boundary of the holding, and so on, repeat- 
ing the process, until such a series of right linos is obtained that no point on 
any one of tlunn, ineasuriTig along the perpendicular erectiid io it at such point, 
will bo further from the riparian boundary of the holdijig than from the Hpa- 
rian boundaiy of any otlier liolding. 

Where any lino or jmrtion of a lino is rejected on tlie ground stated 
in paragraph ^ substituted for it are to be determined as 

follows 

Erect a perpendicular to it at its middle point: connect its extremitieB 
with the point where sucli perpendicular intersects the i-iparian boundary, and 
take those connecting lines as the frontage along that portion of tho boundary, 
iinless it s]ionld be found that rigJit lines di*awn from the extremities of either 
of them to any point on t|>e portion of the boundaiy cut off by it contain an 
angle or less than in which case tliat^ connecting line must be rejected, a 
potpendicnlar (U‘(?ctcd ut its middle p4>iiit> its exlremities connected with the 
point \.here sueh perpendicular iniersoets the boundaiy, and so on, repeating 
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the process, until such a syios of right lines is obtained that the right lines 
connc(;ting the extrcniitios of any one of theTii with any point on the portion of 
the boundary cat oflf by it will, in no esase, bo loss 


Short titlo. 


Act it ok 1889 (II.O.) 

* Passed by the Lieiitonant-Goveriior of Bengal in Council. 

[Uoceived the assent of 11 is Honor on the 15tli May, I8S1) and of His 
Excellency the Viceroy and Governor- General on the 1.5th June, 1889. ] 

An Act for the protection of tlie right of fishing in private watiU’s. 

Whkrkas it is expedient to provide for the pm- 
®**’*^^ te(d;itin of pj'ivate rights of fishery : 

It is lioreby enacted as follows ; — ^ 

1. This Act may ])c called the “ Pjax'nte 
Fisliories l^rotectioii Act, 1889.^* 

Interpretatioii-clauBO. 2. In this Act — 

“Fish” “Fish” include.^ shell -fish and turtles. 

“Fixed engine” moans any lud, cage, irap, or other contiivance for takiug 
tish, fixed in tlie soil or made stationary in any olliei' way. 

"Private Wiitora.” “Private w. tiers” means wafei'S — 

(a) which are the exclnsivi^ property of any pt^rson ; or 
i^ljJ in which any person has an exclusive right of fishery, 
and in which fisJi are not coutined hut have means of ingress or egress. 

3. Any person who — 

Poualtioa fishes in any jtrivate waters not having a 

right to lisli therein : * , • 

(h) erects, places, iiinintains or uses any fixed engin(‘ in piavato waters, or 
jiuts, or knowingly ]>erinits to he put therein, any matte) foi* the purpose of 
catching or dcstroving fish without the permission .of the person to wJiom iJiu 
right of fishery therein belongs; 

shall btJ guilty of an olfejice, and shall be punished for a first olfei)iM‘ with 
a line not cxcee<ling fifty I’upet's ; 

and for a subsoqnent oiTenci? with imprisonment which niay be simjile or 
rigorous, for a term not exceeding one month, or with a lino not exet?eding two 
hundred riipt^es, or l>oth : 

J^rovided that luitliiiig herein (rontained shall apply to aefs done hy any 
person in the exercise of a bond fithi claim of riglit, or shall prevmit any person* 
from angling Avith a rod and lino, oj* with a lino only in any portion of a navi- 
gable river. 

4. (1) Any fixed engine erected, phn*ed, maintain(*d, oi- iiseil in eontra- 

« - r p 1 • vent ion of the la.st preceding .section, and ajjv fish 

, taken by means ul; .sucJi engine, oi* otner\^isc in 
con invention of tjiis Act, sliall be forfeited- • 

(2) And tfucli tix<xl engine may lie removed or taken fn-ossession of by 
the Magistrate of the district, or such person as he empowej^s in tliis behalf. 

5. Whoever enters ujion land in the po.s.sessioii of another 1u‘»uf)on. private 
Entry upon the land of an- waters witli intent to comm ft any of t he offences 

other or upon private waters spociliod in section three, ^h all be punished with a 
with intent to commit an „ot oxcoeding^fifty rupees. • * * * 

offence. ' • - ^ 

6. Offences committed under thi.s Act shall be considered to lie ^‘cogni- 
OffoncGB under this Act con- /able ofTeiices ” a.s defined in the Code of Criminal 

sidered “ cognizable offonces.” Procedure. 
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ABANDONKD BIVER-BED: Seo DEHKLTCTKW. 
iindn Rnman law^ * 

tAvnership of, 131 — 13(5 
umUr French law — 

ownership of, 142, 14't— 1 15 
under English Imv — 
ownership of, 164—1(55 
-under Anglo-Indian lav > — 
ownershii) of, 105 — 196 

cannot, form Uio subject of private ownership, before the soil boroiiies usable, lOG—lOT 
apportionment of, among competing frontiigers, 197 
ABANDONMENT : See EASEMENTS. 

ABATEMEN'r— 

of rent for lands lost from a Uilook or an occupancy-holding by dilnvion, 242—243, 
ACCESS— 

property of the Crown over the foreshore of the sea snbjfujt to the right of, by litto- 
ral owuors, or by the pnbliv? in certain cases, 58 
private right of, dofined, 262, 263 — 265 

rcjt.soiis for the exist<*noo of, 262 
diseiisaioii of antliorities relating to, 262 — 265 
* right of landing and crossing thf3 foreshore at low water for liaving, to land, 205—2(5(5 
olwtruction to tlie right of, wJieii actionable, 266 

(disonssion of authorities upon the topic), 266 — 268 
a riparian proprietor may have, to tlie sides of his whai’f, so long as tlu^ adjoining pro- 
prietor does not (ill up the water spaces in front of ins laud, 273 
ACCESSIO— 

meaniug of, under Roman law, 119- — 120 
ACCRETION : See ALLUVION. 

. AGBI ARCTFINTT — 
what are, 100 
ACRI LIMITATI— 

what are, 100 , ^ 

ALLUVIO ; See'ALLU V ION. 

ALLUVION— 

earliest trace of the rules of, discoverable in Uitidu law, 119 
early Hindn law coneoruing, 177 — 179 
right to, Tiot a riparian right, 261 — 262 
wntler Roman low — 
definition of, 120 
foundation of the right of, 121 
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^ LLU VI( )N-~ ( Confinn p,d. ) 

under Rtnuan laio — (ooiitinnod). 
riV^it of, wliore a))plicjible, and where not, 121 — 122 
in lakes and pools, 1*31- -122 

and avnlsioiL, distinction between, as pointed oat by Vinnius,’ 122—123 
ow'ncrs of qaalihed intorosts who could claim incromonts by, 138 
iucrcmeutB by, liable to additional tax, 138 
under French lav ' — 
definition of, 138 

formed on the hanks of navigable rivers, belonged to the king, before Code Napoleon, 138-139 

when may a formation be regarded as an, and when not, 139 — 140 

formed by artificial causes, belongs to riparian proprietors, 140 

formed in a oiimlisod stream or a canal, does not accrae to riparian proprietors, 140 

right of, not applicable to tho banks of intermittont streams, 140 

cannot bo removed by tho State desiring to canalise a stream, unless riparian owners be 
compensated, 140 — 141 

right of tiaufrnctiiaries, logatoos and socurod creditors to, 141 
a vondeo to, 1 41 

a farmer and of an cnn)hytonta to, 141 
in lakes and ponds, 142 

undei' Fnglifih lav ? — 

value and importance hi India of the rules of English and American laws relating to, 140 — 147 
, ownership of land gaincMl by, from tho sea and tidal navigable rivers, 148 — 150 
meaning of the expression * imperceptible accretion *, as applied to, 150 
foundation of the rule of, and tho precise nature of the rule, 151 — 153 
I resulting from artificial causes, ownership of, 153 — 154 
rule of, applicable to converse case of encroachment of water upon land, 164 , 

also whore original limits of littoral or rip/irian estates towards tho 
sea or river are fixed or ascertainable, 151 — 1 58 
to grants of land in the United States bounded by sectional lines, 158 — 169 
nature of riglit acquired in iiioremonts by, 159 — ICO 

becomes burdened with the servitude of a public highway, (if any, existing over tho parent 
land), which is prolonged over tho alluvion to tho edge of water, 160 
apportionment of, amongst competing frontagers, 160 — 1G4 

custom as to medium filum of Severn being the common boundary botweou op^Kisite 
littoral manors, notwithstanding changes in tho channel by, or otherwise, 168 
and dereliction, border iiistaiices between, 168 — 170 
own,«rBhip of land gained by, from private streams, 172 

under Hindu law — 
law of 177—179 

according Vo the opinion submitted by the Ttindu law offloors to the Calcutta Sndder 
‘ Dewanny Adawlut in 1814, 179 

• roles of, aGco|vling to usage in Bengal, Mr, Harrington’s opinion as to, 179—180 
under *An(jlo- Indian law — ^ 

summary of reported decisions passed by' the Calcutta Sudder Dewanny Adawlut prior to 
'a 825, regarding, 180 — 181 
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AhLVYlOS-^iCoHtinuc.d.) ^ 
under Anglo-Indian law — (continued), 
owncrphip of, 181* 

incromoDtum latens of Civ^il law recognised by law of, 181 — 183 

effect upon the rule of, df tlio omission of the oxprossion * itn|)orcoptiblc* front Rognlatioii 
XI of 1825, 182—183 
rul<i of, in wlint oases applicable, 183 
precise nature of, 184 
qualification upon, 184 

what evidence sufficient to prove gradual accossion, 185 

hciglit which an, must attain before it can form the subject of private ownership, 185 — 188 

resulting from artificial causes, ownership of, 188 

in heels or lakes, 188 * 

apportionment of, amongst competing frontagers, 188 — 192 

M'ho arc entitled to accretions by ? 192 — 194 

nature of interest acquirable in accretions by, 194 — 195 

rule under Reg. XI of 1825 as to main channel of a nver forming the constant, though 
ffnctiiating, boundary line between opposite riparian estates, notwitlistaiiding alluvion 
and diluvioii on either side, 22/ — ^228 
iiicremcuta by, assessment of revenue on, 231 — 232, 233—234 

substantive law and procodnro laid down in tho 
Bengal Uegnlations for, 231 — ^232 
provisions of Act IX of 1847 for, 233 — 234 ^ 

* to wll'at, and 
how far ap- 
plicable^ 
231—235 

seitlement of, with whom to bo made by Government, 239 
•prior to the Bengal Tenancy Act — 

asse.ssnioiit of rent on, law as to, 240 — 243 

liability of holders of Hubordinato toiuiros orcatod after tho Pentianoht 
trettlemeiit to pay additional rent for, 210 — 24J, 240 
scmhle, holders of siibordiiiate tonures existing at tho time of tho Porinaiioiit 
Sottloujcnt were not liable to pay ailditional rent for, 211, 24G 
assessment of additional or enhanced rent on, procedure for, 241 — 242 

where such Increments were 
refonnations on old sites, 
242—240 • 

rate at which, fiad to bo 
made, 242 « 

after the Bengal Tenancy Act— 4 • ^ 

liability to pay additional rent for, uTiless fifheh iucremonts having pre- 
viously belonged to tho tenure or holding was lost by diiiivion^or 
otherwise, without any redfictioii^of tho rent, 24'#— 245 • 
effect of the provisions of tho Bengal Tenancy Act upon the ^Id rulings 
with regard to assossTn^nt of, 248—247 ^ 

jM^riod from which limitHtiou begins to run iu a suit to recover possession 
of, 248 
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ALVEI MUTATIO: See ABANDOiVED RTVEU-BRD. 

ALVEUS REIiTCTUS: Soo ABANDONED RIVER-BED. 

APPOUTIONMENT— , ,, 

under Roman laiv*^ 

of islands amonj^ comp.otinpj frontagers, 127 
a soeond island rising between the first and the opposite mainland, 127 
under Atnerican laic — 

of alluvions among competing frontagers, 160 — 164 
under Frngliah law — 
of ‘snperfi nous’ lands, IGi, note 

land gained by doreliotioii of a private river, 172 
islands formed in a pjrivate river, 173 
v> 7 ider Anglo-Indian law^ 

of alluvion among competing frontiigers, 1S8 — 192 

abandoned river- betl among competing frontagers, 197 

APPROPRIATION: See NATURAL STREAMS. 

theory of title to the water of natural streams by, 303 — 306 

ARTIFICIAL STREAMS— 
definition of, 327 
ownersliip of, 327 

acquisition of right in, by grant, by the originator of the stream ns against his neighbour 

over whoso hind it is caused to flow, or vice versa, 327 
by prescription, by tho originator of the stream as against las neigh- 
bour over whoso land it is caused to flow, 327 

as against the originator of the stroam, by his 
neighbour over whoso land it is caused to 
flow, 328- 335 

in temporary artificial streams, 328 —331 
(ArliicriijU v. Odl), 328—330 
( 0 rea frea r v. Hayward ) , 330 — 33 1 
in ])ermaiicut artificial streams, 331 — 335 
, {llvlker V. Porift}^ 831 — 332 

{Uoberla v. JUcharih)f 332 
{Ilameshur Pernhad Nai'am Singh v. Koonj 
Bnharij Puttuk), 332—334 
{Rayappanv. Virabhadra), 334 — 385 

right in, on severance of estates, 336 — 336 

(discussion of authorities npiXi tho topic), 337 — 339 
right to scorn* or repair the ohaiinols of, or dams in such channel#, 339 

ASSESSMENT-. »oc^ ALLUVION. 

of revenue on alluvial incremeuts, substantive law and procedure laid down in the Regu- 
lations for, 231 — 232 

provisions of Act IX of 1847 for, 233—234 

to what ntid how far ap- 
plicable, 234—236 
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ASSESSMENT— (Continued ) . 

of revouuo on reformations in original sites of permanently- settled estates, prior to 
4ct IX of 1847, Government i»t entitled to impose additional, 236 — 2S6 
nor Entitled 4o do so, ^uce tbo paswag of Act IX 
of 1847, 23G— 239 

of rent on allnvial incremonts, law as to, as it stood prior* to the Bengal Tenancy 
Act, 240 -243 

AVULSIO : See AVULSION.^ 

AVULSION— 

definition of, according to Homan law, 122 

allnvion and, distinction between, according to Roman law, 122 — 122 
ownership of laud severed by, according to Roman law, 122 ^ 

French law, 143 
EugHsli law, 171 
Aiiglo'Tiidian law, 209 

BANK OF A RIVER— 

and water correlative, 75 
dofiuition of, 75. 
lainlward bonndary of, 75 
riv<u‘ward boundary of, 78 

tost for determining, 7<5 

iisbormcn, u« such, have no right to dry nets on, or use, for any pnrpowo 
necessary to fishing, 08 ^ ^ • 

but such right may be acquired by proBoripLiori, 98 

•under Roman laiv — 

^ belonged to the propinctors of atljoiniiig land.s, subject to the nso of the ])ublio for navi- 
gation and other purposes, 103 

could not bo used by the public, as of right, for drying nets and hauling tlunn up from Ihu 
river, 103 

■audrr French him — ■ 

bolong(?d to tlio owners of tho adjoining lands, lot- - lP5 
limit whieh separates bed from, 104 — 105 

under Americayi law — 

ownership of banka of a non-tidal navigable rivor, lOi) 

under Anglo- Indian law — 

ownership of banks of a in|yigablc rivoj', 115 — 116 

HATHl-VG-GHAUTi#: See LANGTNG-PL,ACK* WHAllVKS. 

BAYS, GULFS AND KSTUARIES— 

tests for determining terrif:orial character «)f, 27 — 30 

sovereignty and dominion of the circumjacent state over its territovial. 30 

BEACH : See FORESHORE. 

BED OF A NAVIGABLE RIVER— , 

ownership of, under Anglo-Indian Jaw, lit)— lU 

53 
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BED OF A KlVEll- 
definition of, 75 

effect of sadden change of the, on ownership of lands newly ooctipi^, 167 — 168 

BED OF A TIDAL NAVIOABLE RIVER— . . , 

Crown oonld i>rior to 1 Anno, o. 7 alienate any portion of, Urt cannot do so since, without 
the sanction of Pifl-Jiameat, 92 
owuorsliip of, under English law, 84 — 91 
foundation of, 91 

effect of suddon ohange of, on ownership of lands nowly occupied, 167 — 168 

BURDEN OF PROOF : See LIMITATION. 

of posBCSsiou, in a snit to recover possession of land, 240 — 253 

CHANNEL : Seo ARTIFICIAL STREAMS, NATURAL STREAMS. 

enURS ; Seo ISLANDS. 

COLONIAL COURTS’ JURISDICTION ACT, IG 

COMMON FISHERY: Seo FISHERY, 

CONSTRUCTION: See FORESHORE, GRANT. 

CROWN GRANTS: See FORESHORE, GRANT. 

CUSTOM: Seo FISHERY, FORESHORE (of the soa), MEDIUM FILUM, PROFIT A 

PRENDRE, USAGE. 

as to modinm filnm of Severn being the common boundary between opposite littoral 
manors, ^63 

derelict land, under English law, cannot as a goDonU rule be claimed by a subjoct or the 
lord of a manor by, 168 

under a grant from the Crown, or by proscription, 1C3 
rule under Reg. XI of 1825 as to main channol of a river forming tho constuiit boundary 
lino between op|7oaito riixirian estates by immemorial, 226 — 227 
difforont kinds of, in tho Piinj<ah, 227 — 228 
must be clear and definite, 228 
such, iTieroly loc.al, 228 

’DAMAGE: See NATURAL STREAMS. 

whether proof of actnal perceptible, essential to sustain an action for disturbanco of 
right to natural streams, 30G — 307 
whether apprehension of possible, necessary, 307 

DAMS:, See FISH. 

DBARAH* SURVEY : Seo RIVER. 

DERELICTION: See ABANDONED RIVER-BED. 
tinder French law — 

laud gained by, of the sea, belongs to the State, 143 
* of a portion of the b<?d of a river, belongs to the riparian proprietor, 142 

xmder English late — 

of tho sea or of a tidal navigable river, owndi'ship of laud gained by, 1G4—165 
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DKRIULIOTIUN— (C*owiiw«ccl.) 
under English law^ (continued.) 

land left by, catfiiot as a general rale bo claimed by a subject or lord of a manor by 
custom, IG8 • • 

seensj if cluinftd by grant from the Crown, or by prescription, 168 
alluvion and, border instances between, 168 — 170 ’ 

of r> portion of tho bed of a private river, ownership of land 'gained by, 172 
of a private river, apportionment of land gained by, 172 
under Anglo-Indian law — 
real nature of, 195 

of tho bod of tho floa, or of the bod of a navigable river, land left by sudden, belongs 
to Govorrimeiit, 195 — 196 

seousj if a private individual has^uoquired a right to the whole 
or to a portion of the bed, 196 

of a non-navigablo stream, laud loft by, ownership of, under varying cir- 
cumstancf3s, 196 

land loft by, cannot form the subject of private ownership beforo tho soil becomes 
usable, 196—197 

of the hod of a river, when it is not tho exclusive property of Govornmont or of a private 
indiviilual, apportionment of land left by, 197 
DlLUVtON: See ALLUVION, POS8KSSION. 

abatomont of rent for lauds lost from a talook or oconpancy-holdlng by, prior to tho Bengal 
Tenancy Act, 212 — 213, 244 
after tho Bengal Tenancy Act, 244 — 245 

DOMINION-. 

nature of, over territorial water, 20 

bays, gulfs and estuaries, 30—31 

DRAINAGE I See SURPACK WATER AND SURFACE DRAINAGE. 

DROIT: Sec FLOTSAM, JETSAM AND LIGAN. 

EASEMENTS: See ARTIFICIAL STREAMS, NATURAL STREAMS, NAVIGABLE 
RIVER, PRESCRIPTION, 
in natural streams, nature of, 321 — 322 

acquisition of, by grant, 322 

for a limited period or on condition, may be aoqnirod, how, 322 — 323 
acquisition of, by proscription, 3*23 — 324 
ac(iuired by proscription, extent of, 324 

uoquis^ition by proscription of a right to pollut(» the waf er of natural 
^ streams, 334 — 325 ^ 

in artificial streams : See PRESCRIPTION* 
in respect of surface dminago, 326 

subterranean percolations, 326 
extiuction of, by unity of absolute ownerslup, 331) 310 

alterations in the dominant tenement. 340 
oihux of iirao or fnliilmont of oowdititfti, 340 
express release, 340 
abandonment, 340 — 341 
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EMBANKMENTS— 

Ufrainst tlic encroaclimci^nl of u river, oxtont of n’prht oi ripariuii proprietors to eroot walls 

and, 341— 342 

in ^so of ordinary floods, 341 

j extraordinary fltx)d8, 342 

< the sea, extent of right of littoral proprietors to erect 

walls ami, 342 

obligation of frotiiiigers to maintain and repair, does not exist at Common law, 342 

(Hitthon V. Tahor)i 843 
may arise by proRcripbion, tenure or cus- 
tom in England, 343 
by prescription, or ton are, or 
by the acceptance of money 
from Govenimeiit for the 
maintenance and repair of, 
for the public benclit, in 
India, 343 

( Suffer Chunder Bhafto v. J t)ten - 
dm Mohun Tdijore)^ 343 — 344 
extent of, in ease of ordinary and ex- 
traordinaiy floods respective' ly, 344 

BSTUAHJES: See BAYS, GULFS AND BSTITAIUKS. 

BXTEIUUTORIALITY— 
of ''ships, S 

EXTINGUISHMENT OF EASEMENTS: Sec EASEMENTS. 

FERAE NATURAE: Seo FISHEHY. 

FERllY— 

right of, nob a riparian right, 261 
essential nature of, 261 

FISH : Seo PUESCRIPTiON . 
under Bnglifih and A7nerican law » — 

obstruction to the passage of, by tlie oroctioa of weirs or other engines, actionable, 307 
erection of dams or other similar striictuvos for mill purposes, in so far as they obstrnct 
passage of, regulated in sevqral states in America, by positive legislation, 367 
In America, in ill -owners are re({uirod to keep fishways in tho dams, 367 

under jhigto-Indian luiv— 

ripai’iaii proprietors not allowed by erecting dams oi* bunds for irrigation or manufac- 
ture, to obstruct the passage of tlsh up a river, to the prejudice of other persons, 377 
ndr owners of fishery allowed to fix any contrivance in tho soil so as to obstruct tho 
passage 6*, io tho prejudioo of <)ther persons, 377 
nor in u stream whoro the water dries up occasionally is the owner of tho bod entitled 
to construct in it reservoirs for, and surround them by lines of stakes, so as to 
i^juriousiy affect the rights of other {lersons, 877—378 
scmhle, fishermen and others have a right to drag up their vessels above tho reach of tho 
tides, upon the banks, tor security and for repairs, tJ2 
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FISHERMEN : See NETS. 

of a sea village may by immemorial castom Lave a right to boaoh their boats io winter on 
ground: acljoii*ing the forogliore, 02 • 

FISITEliy: See FISH, EISIIERMEN, rfORESHORE, JULKlJIi, PROFIT A PRENDRE, 
property of tho Crown ovtr the foroshoro of the aca is subj(5Ct to the public right of, 62 — (531 
right of, not a ripiiriiin right, 201 
^ ossontial nature of, 346 
predial or territorial, 846 

right of, when itidepe)id<^iit of tho ownership of tho Bubjnoeiit soil, la oithor n common 

right, or a profit a prondro in aliciio solo, 346 
modes of origin of aucli, 346 

ennmoration and definition of different kinds of, under English law, 316 — 347 
(listiuetioTj botweoii ouch of such kinds of, 347-^348^ 
common or public Uahery, what, 346 — 347 
Bcveral or separate fishery, wliat, 347 
free fishery, what, 347 
common of lisliery, what, 347 
A. in the hiijh sea — 

common to atl mankind, 318 

oven- any portion of tlio high sea, may be regulated !)y erjj^itoin, n. i/., whale 
fishery in (Trocnland, 348 — 34t) 
in the torritorial ivaler — 

right of, liolonga to tho adjoining littoral slate?, 349 

in the territorial water of (ireat Rritaiu, common to all tlu? snl^oots of thej ro^m, 

349 

exclusive, may bo aercfciircd by n subject 
by prescription, 340 * 

of India, common to all tlio subjects, 340 

subject to tlio riglit of Goverument to aj>propri- 
ate the soil tiu? bed within 1 lie^ niarino 
zone, or tlie fishery within that limit, 340 
extent of, 349 

oviit" the foreshore of the sea^ urnl in Hdnl naLHijable rivers^ under hJ/ujlish law — 
right of, pfinia facie vested in all tho subjects (>f tho realm, 350 

but subject to tho pammonnt iiitoresfs of navigation, 62 
tlioorics as to tho origin of the, 350 — 351 
extent of, 851 

may bo exercised, mode in which, 351 
foundation of, 351 — 352 ^ 

• (discussion of .anthoritiofl upon tho topic), 352 

public, effect of alteration of tho chanuol of a tidal navigable river u}»on, 353 — 353 
prerogative of tho Crown to appropriate or grant several, autiyior to M u/l a Cbajta, 353 

restrained b; Magna p Charta, 
which, liowovcr, 4eft uutouclA^d 
appropriations and gjjants made 
prior to tho reign of Honry II, 
353 
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FISHERY— (Cort^i/iwcr?.) 

over the foreshore of the sea-t and in tidal navigable rivers, under English law, (continueil.) 
in what cases may a claim Ly a priv'ato mdividar*! to a aevoral fishery be valid, 62, 859 — 354 
reversion of a several fislicry to tho Crown, by forfeituro or otherwise, 35 le 
modoa in which a right to a several fishery may be claimed by a subject, 336 
nature of proof requisite hi each case, 355 
khids of sevoral fishery, 356 

nature of ouch kind of poveral fishery, 356 — 367 » 

does the right to a soveral fishery, raise any presumption as to the ownership of the 
subjacent soil ? 357 — 358 

ownership of a several fishery, effect of tlio shifting of tJie channel of a tidal navigable 
river upon, 358 

(Mayor of Curlide v. Oruham), 358 — 359 
froo fishery, 359—360 

restrictions upon the mode of enjoyment of a* several fishery or of the public right of 
fishery, 360 

t 7 i. non-tidal rivets and streams, imder English law — 

right of, priin4 facie vosLod in the riparian proprietors, 360 
foundation and nature of, 361 
enuinovation of tho different kinds of, 3G1 
ambiguity of tho term * several fishery,’ when applied to uon-tidal waters, 36i 
modes in which a several fishery may be created, 361 
*■ does tho xdglit to a sovoi’al fishery raise any presumption as to tlie ownership of tho sub- 
jacent soil ? 361 —364 

BQverai fisliery in one, subject to a limited right in another, 364 
free fisliiu-y, 361* 

does not import ownership of the subjacent soil, 3G4 
franchise fishery, 301—365 

right of, effect of shifting of tho channel of a non-tidal river upon, 365—366 
(Foster V. Wright), 366, 367 

restrictions upon the exorcise of, in those non- tidal rivers that arc navigable, 367 
in navigable rivers — 

under Roman law, right to fish in perennial rivers, whether navigable or not, common 
to the public, 369 

appropriation by tho sovoroign in feudal times of, 369 

but individual citizens possessed tho liberty of fishing with an angle, 369 
public right of, rehabilitated in France by the Code Napoleon, 369 

also recognized in some o? the states in America;^37C^ 

under Anglo-Indian law — 

right of, p^Jma facie belongs to the public in India, 370 
mode of enjoyment of, 370 

, e&cluBlvp right of, claimable by private individuals by grant from Government or by 

o prescription, 371 

nature of evidence requisite to prove acquisition of, 371 — 372 
does not import a right to tho subjacent soil, 372 
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PiSIfERY— 

\indeP Anglo-Indian lau\ (contintiofl.) 

exclasiye right of^or pnblic right of, effect ut tho sLifting of, or of any other ohango 
ia, tho^phannel of a naviglible river upon, 372 — 37i? 

« CTiri*cnt of decisions upon the to])io in Reiigal, 374 

remarks upon fciio rule e^ahlirthed )>y those 

decisions, 374rr-376 

in non-navigahle rivers or streams, under j4ny/o-Jn(iian law — 
primA facio vested in tho owner of tho subjacent soil, 376 
territorial fisltery, 370 
incorporeal fialiory, 370 

niodoa of acquisition of, 370 

to whom does the right of, in streams floAving betwoon two cWttitos, belong P 376 
right of, does not import a right to tho subjacent soil, 376 — 377 
right of the holder of, to tho subjacent soil, modes of determining, 377 
grantee of the ontiro julkur or llshcry of a porgunnah, 377 

t?i hikes and x>ond3 — 

right of, in small lakes, ponds or pools, belongs to him exclusively in whoso lauds they aro 
situated, 378 

if they lie on tho oomTnon boundary between 
two cHtatoB, belongs ti> tlio proprietor of 
cacdi, in severalty, usque modiiiin Ilium aquae, 
378 

in large non-tidal navigable lakes, under English law, 378 — 381 

American law, 381 

in ponds, lakes, &c., generally, under Anglo-Indian law, 381—383 , 

B, Topics relat ing to rights of fishery in general — 

Avhothor right to componsation exists for loss of right of, when tho snbjcioont soil is ac- 
<piired for public 2 )nrposos, 382 — 383 

in gross, English Presenption x\cL (2 & 3 Will, IV, c. 71) not appTicablo to, 383 

may under EngUsh law, bo acquired by grant, prescription at Ooiumoii law, or 
under tlni doctrine) of modern lost grant, 383 ^ 

as well as other kinds of fisliery, before tho Indian Limitation Act (XV of 1877), 
bold to be an interest in immoveable jjropcity, and capable of being 
acrpiirod by enjoyment for 12 yenrs, 383 

seens, after tho passing of thn Indian Limitation Acl:{XY of 1877), 
wliich jjreseribcs 20 yoam for acquisition of all kinds ^/f rights 
of iislicry, incJud^jig right of, 384 # 

Indian Basements Act (V of 1882) not applicable to rights of, 384 
claim by a fluctuating body of iiihabitants, or by the pnblic, or any portion oi it, by virtue 
of custom or immemorial usago to a right of, in private wato» • • •' 

fishery of a subject in a tidal navigable river, is void in law, 385 
first reason for tho rule, 380 , 

secoTid reason for the rule, 386 
comments on the second roasoi^ 386 — 387 
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FISHERY— 

B. Topics relatini) to rights of fishery in general^ (continiio'd.) 

secMSy if such cluim is niado against a borough corporation owning a several fishery in a 
tidal navigable river by 'presoription, presii]»pOBing a grant from the Crown, 
387— :188 - • 

{Goodman v. Mayor of Saltash), 887 — 390 

claim by the inhabitants of u village or pergunnah, by virtue of ancient custom, ^o fish in 
heels or bikoB situated within the vilhigo or porgnnnah, as against the 
zamiudar, is void in law, 390 — 391 

{Lnch7nipui Sing v. Sadaulla Knshyo)^ 390 — 391 

C. Itemedies for distnrhance of rights of fishery — 

I. Givil liemedies — 

nature of, appropriate it each of the several kinds of,* according to English Jaw, 391 
|)rcflcribed by the law in India, 392 

section 9 of tho Sp<jcilic Relief Act iiiappHcable b) incorporeal fishery, 392 

II. Crimwal Proceedings — 

Roman law regarding ferae naturao, 392 — 394 
general principles of law regarding ferae naturae, 305 
provisions of the English Common law regarding forao naturao, 395—398 
{Blades V. Higgs), 39G— 397 

liability of a trespasser for capture of Icrao naturae, 897 
liarcony CouBrjlidation Act, (24 and 25 Viot. c. 96) s. 24, 397 — 398 
sttiuniary of the decisions upon tho section, 398 
Anglo-Indian law regarding fcrati naturae, 398 — 399 

cases in which capture of fish does not oonatituto any offenco under tho Indian Penal 
Code, 399 

section 115 of tlie Criminal Procedure Code, how' far applicable to rights of, 399—100 
FLOODS ; See EMBANKMENTS. 

FLOTSAM, JETSAM AND LIOAN— 
defined, 04—63 

in what cases property of tho Crown, and in what cases droit of the Admiralty, 66 — 08 
“ FLOTTA RLE RIVER— 
what is a, 104 

FLOW OF WATER: See ARTIFICIAL STREAMS, NATURAL STREAMS. 

FLUMEN— 

inoaning of, 98 

FLU VI ATJ A 1 NO REM ENT A— 
what are, 1 47 

FOR D ABILITY— 

of a ehnnnt.l ought to i>oinb of time to W'hioli, 200 

(examination of cases bearing upon tho topic), 201 — 204 

VORDABI E CHANNEL : See FORD A BILITY. 
probhblo origin of tho doctrine of a, 199 
wliat, j99-200 
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FORDABLE CHANNEL-^fOonttUttfid.) 

requisites of a strict definitioti of, 200 

existence or otherwise of, to bo ascertained ^hon the island is 0rst thrown up, for 
determining the ownership of it, 200 « 

(examination of oases bearing npon tlio topic), 201 — 204 
what, according to the Alluvion Bills of 1879 and 1881, 205-~2t)6 

FOREIGN SHIPS— 
jurisdiction over, 1 1» 

FOBBSnORE : See ACCESS, FISHERMEN, FISHERY, PROFIT A PRENDRE. 
of the sett — 

signification of the term, 33 

extent of, determined by the tides, 33 — 34 

landward limit of, according to Roman law, 34 

French law, 35 
English law, 35 — 37 

seaward limit of, according to English law, 38 
ownership of, according to Roman law, 39 — 42 
English law, 43 — 45 
French law, 45 
Anglo-Indian law, 45 

may belong to a snbjoct by grant or proscription, 45—46 

theories as to the foundation of the prim& facio title of the Crown to, 46 — 47 

nature of the right of the Crown to the, 47—48 

right to, under grant, 48 — 50 

rule for the constmctioii of grants of, from the Crown, 49 
power of the Crown to nlienato portions of, 49—50 
• right to, acquirable by proscription, 50 
eimmeration of the geveral rwts of user exeroiscable over, 60 

value of each of tliese acts taken singly as well as jointly, 52 — 54 
nature of evidence requisite to establish title to, by prescription, 64—58 
property of the Crown over the, subject to the right of access by the littoral owners, 

or by the public, 68 
navigation by tbo public, 69-62 
fiahory by tbo public, 62-63 

public not entitled to take sand, aholls and sea- weed from, 62 

neither the inhabitants of a town (unincorporated), nor the general pnblic can claim a 
right by custom, or proscription to take sand, shingle, or cut soawood from the, 
63, 384—385 * 

secufi, H*limfte(l claim by the inhabitants of a borough, although unincorporated, 
may be valid, 63, 385 * 

grant of, does not carry a right to wreck, nor vice vorsA., 65 

right to take wreck implies a right to cross the, for the purpose of taking it, 66 . </ 

of a tidal rircr— 
definition of, 76 — 77 
is a part of its bed, 62 

right of landing and crossing, for having access to land, 265—266 

54 
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FOEKSHORE — (GonUnHed,) 
of a tidal navigable river — 
ownership of, under English law, 91-^92 

Crown oonlC prior to,. 1 Anno, c. 7 alienate any portion of the hod and, but it cannot do 
since, except with tho sanction of Parliament, 93 ' 

ownership of, under American law, 109 

Anglo-Indian law, 116 

FREE FISHERY : See FISHERY. 

distinction between several and, 347 — 348 

sometimes used interchangeably with several fishery, 848 

FRONTAGERS: See ALLTJVION, EMBANKMENTS, ISLANDS. 

GRANT : See ARTIFICIAL STREAMS, DERELICTION, EASEMENTS, FORESHORE, 
from the Crown, rule of constmetion of, 48—49 
of land bounded by a non-tidal river, rule of construction of, 94 — 95 
reason for such rule, 94 and note. 

of land bonnded by a tidal but non-navigablo creek, in the absence of express words to 
tho contrary, carries tho soil of the creek ad medium filum, 96 

GULFS: See BAYS, GULPS AND ESTUARIES. 

HIGH SEAS, THE— 

common to all mankind, under Roman law, 3 
open to universal depredation in ancient times, 3 

exoluaivo sovereignty over different portions of, claimed by different states in later 
ages, 8 — 4 

reasons respectively assigned by Grotius, Puffondorf, Bynkershook and Vnttol for tho 
doctrine of freedom of, 4 — 6 

common to all nations for navigation and fishery, 5 — 348 

exclusive rights of navigation and fishery over, acquirable by treaty, 5 

jurisdiction over ships on, 6 

soil of the bod of, common to all, 6 

portions of the bod of, proscriptible, 6 — 7 

INCREMENT UM LATENS— 

wbat is, according to Roman law, 121 
English law, 160 

' Anglo-Indian law, 18 —182 

INSULA NATA : See ISLANDS. 

INTERNATIONAL LAW— 

rospeotivo provinces of municipal and, over waters, 1—2 

INTJND'ATIO : Seo INUNDATION. 
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INUNDATION— 
unde*' Soman law. 

effect of, on owncrahip of lauds, 136 ^ 

retiring saddonly and an inaiidatioii rotiriug slowly, distinctiou between, disapproved of 
by Grotins, 137 

under French law. 

effcot of, on ownership of lauds, 142 

under English law* * 

effect of, on ownership of lands, 166 

IRRIGATION: See ARTIFICIAL STREAMS, NATURAL STREAMS. 

ISLANDS— 
iwider Eoman la/io — 
ownership of, rising in the sea, 123 

a river, in varying situations, 123 — 124, 125 
formed by a river onoircling tho main>laud, 124 — 125 
may be formed in a river, modes in which, 124 — 125 

riparian owners entitled to every nso of, not merely to bare ownership of, 1 26 
belong to the riparian owners in severalty, and not pro iiidiviso, 126 
apportionment of, amongst competing frontagers, 127 

a second island rising between the first and tho op|)osito mainland, 
127—128 

ownership of incromeuta annexed to, 128 

an island, not affected by the main channel subsoquontly flowing between 
it and tho nearer bank, 129 

formed in a pablio river, Grotius’ theory os to ownership of, 131 
under French law — 

ownership of, formed in navigable or ‘ flottables * rivers, 143 

rivers neither navigable nor ‘ flottables,’ 144 
formed by a brunch of a river encircling tho maiuland, 144 

under English law — 

ownership of, rising iu tho sea or in a tidal navigable river, 170 

a iiou-tidal navigable river, according to tho law in some of tho 
states in America, 170 

formed by a branch of a river encircling tho mainland, 170 

rising in atlistrictns mnris, or a portion of tho bed of a tidal navigSbIc river, 

, * * belonging to a subjoct by charter or prescription, 171 

a private river, 173 • 

Dc lure Maris on, 171 

apportionment of, formed in a private river, 173 

uudo:jtho Civil Oode of Lousi^na, rules for 
rile, 17^ — 174 • • 

mode of division of a second island formed bet ween tho first and the opposite main, 
laud, 174 — 176 
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ISLANDS— (C"o»/f/«wd.) 
under Anglo-Indian Zaio— 

formed by a river encircling^ a portion of the mainland, ownership of, 197 — 198 
in othSr modes, ownership of, 198—199 

formed in navigable rivers, belong to the coutignons riparian owners, if the channel 
separating the islands from the mainland is fordable when they ore first thrown 
up, 200 — 204 

sccus, are at the disposal of Government, 200—204 
when to be resumed by Guverument under Act IV of 1868 (B. C.), 206 
once resumed by Government, subsequent fordability does not affoot ownership of, 205 
“shall be at the disposal of Government.” in cl. 3, s. 4, Bog. XI of 1835, moaning of the 
expression, 207 

separated from the mamland by fordablo ohannols, ownership of ucorotions annexed 
to, 207 

by fords of unequal lengths, ownership of, 207 — 208 
or sandbanks thrown up in ‘ small and shallow rivers,* ownership of, 208 — 209 
separated from the banks by unfordablo cbannols, procedure for resumption of, 232 — 233 

JETSAM ; See FLOTSAM, JETSAM AND LIGAN. 

JULKUR; See FISHERY. 

right of ocoupanoy cannot bo acquired in the, or fishery of a stream, lake or tank, 382 
unless such right has been acquired in respect of land let for agricultural purposes, 
and there is a lake or tank upon it, 383 

,*}iims annually reserved in leases of, or rights of fishing, as being annually or periodically 
payable, aro not rent, 382 

JURISDICTION— 

’over ships of war belonging to foreign states, 6 
private foreign ships, 11 

of British Indian Courts over offences committed within the territorial water of British 
India, 13—16 

of British Courts over foreigners in foreign ships in the territorial water of Great Britain, 
17—19 

^ Courts* (Colonial), Act, J6 
Territorial Waters, Act, 19 

LAKE : See FISHERY. 

presence of current distingui.shes a river from a, but not necessarily, 77 
LANDING-PLACE: See WHARVES. 

extent* of the right to build, or bathing-ghats, under Anglo-Indian law, 278—278 

LANDOWNERS : See SPRING, SUBTERRANEAN STREAMS, SURFACE WATER AND 
SURFACE DRAINAGE. 

LIGAN ; Soo FLOTSAM, JFTSAM AND LIGAN. 

LIMITATION— 

begins run, ; oriod from which, iu a suit to recover possession of an alluvial inore- 
mtat, 248 

discussion of the law of, with regard to suits to recover possession of reformations on 
original sites, 248 — 265 
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LIMmTION-(Co»t»»tt«d.) 

(Mano Mohan Ohtse v. Mothura Mohnn Roy), 250 — 251. 

{Mahomed AU KVtm v. Khajah Ahdvl Qunwy), SSl — 253, 

{Eally Chum Sahoo r! The Becretary of State), i63 — 255. 

LITTOSAL PEOPRIBTOR^: Seo ACOBB8, EMBANKMENTS, fOKESUORB 

may by altering the natoral condition of their land, render themeolveg liable to their 
noiji^hboars or other persouS) if the latter suffor clamugo in cunsequouee of saoh 
alterationa, 341* « 

LITTORAL RIGHTS— 
what are, 257 

LITTUS— 

dehuition of, 34, noto. 

MARINE ZONE: Seo TERRITORIAL WATER. 

MARITIMA INC REM ENT A— 
incuiiing of the term, 147 
kinds of, 147 

MEDIUM PILUM : See RIVER. 

of Sovorn is by custom the common boundary between opposite littoral manors, nolwith* 
standing chango of channel, IU8 

MOORING— 

right ot, incident to navigation, 69 — 60 
overlapping adjoining wharf, 273 
extent of the right of, of a riparian proprietor, 273 
NADIBSARm LANDS: See ALLUVION, 
belong to the owner of the site, 209 

NARROW SEAS, THE- 

Bovoreignty and dominion of England over, 10 

NATURAL STREAMS: See DAMAGE, EASEMENTS, OVERFLOWING LAND, PRE- 
8CEIPTI0N, RIPARIAN PROPRIETORS, RIVER, SPRING, 
distinctions between, and rivers, under Roman law, 98 
ownership of the beds of, under French law, 105 
right to the use, parity and flow of water of, is a riparian right, 273—274 

exposition of the nature of the right by Chancellor Kent, and Vice-Chancellor 
Leach, 274-276 

Vinnius* doctrine with regjvrd to the nso of water of, 274 
water flowing in^ modes of disturbance of ^right to, 276 
’ true measure of the right to, 276 — 277 
(a) Bight to the ^ise of water — 
reasonable user of water of, how determined, 277 

distinction between the * ordinary ' and ‘ extraordinary* uses of water of, 277—^78 
‘ ordinary * uses of water of, what are, 278 — ^279 * * • 

‘extraordinary’ uses of water of, what are, 279— 281* 

{Swindon Waterworha Co. v Wilts ^ Berk^ Canal Navigation Co,), 280—281. 
limits of ‘ extraordinary * use of water 6f, 281 — 282 ^ 
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NATURAL STREAMS— (CoiWtwiwa.) 
right to the me of xvater (contiaued.) 

diversion uf water of, for irrigation is an ‘extraordinary’ nso of water, under Englisli 
law, 282* * ■ 

so also under American law, 282-- 283 
{Evans v. Merriweather), 283 — 284. 
may be an * ordinary ' use of water, under certain 
ciroumstanoes, 285 - 

extent of tho right to divert water of, for irrigation, 285—286 
(6) Bight to the purity of xoater^ 

every riparian proprietor has a right to tho purity of water of, 286 
what kinds of pollution are actionable ? 286 — ^287 
when does pollution of, become actionable P 287 — 288 

provisions of the Indian Easoments Act (Y of 1882) with regard to pollution of, 288 
whether previous pollution of, any justification, 288 — 289 
(c) Right to thefloxo of waters 

every riparian proprietor has a right to the flow of water of, 289 
extent and measure of such right, 289 — 291 

receiving a portion of their supply from artifleial sources, rights in, 299 
theory of title to the use of, by appropriation, 303 — 306 

whether proof of actual perceptible damage essential to sustain an action for distur- 
bance of right in, 306 — 307 

whether approhonsiou of possible damage necessary, 307 
acejuisition of a prescriptive right to pollute the water of, 824 — 325 

whether a right to have water of, dirortod by another may bo acquired by proscrip- 
tion, 325—326 

NAVIGABILITY— 

of a river, tidality only primd facie test of, 91 

not essential to constitute a public river, under tho Roman law, 99 

of a river, test of, under the Roman law, 99 

French law, 104 
American law, 108 
Anglo-Indian law, 110 

NAVIGABLE RIVER : See RIVER 

right to obstruct the water of a, cannot bo ac*.quirod by proscription, 825 

NAVIGATION: Sec HIGH SEAS, THEj TERRITORIAL WATER. 

property of tho Crown over the foreshore of tho sea, slibjcct to the right of, by the 
public, 69 ' 

NETS— ■ 

fishermen, as .sdob, have no right to dry, on the banks of a river, 90 
but such right may be acquired by prescription, 96 
NQN-NAVIGABLE RIVER: See RIVER. 

remarks on the use of tho expression, 97 
NON TIDAL RIVER : See RIVER. , 

point ut which a, bogiiiJi, 82 — 83 
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NON-TIDAL RiyEH — {Continvsd.) 
ownership of the bod of a, <02 — 93 
fonndatiou of such ownership, 93 — 94 ^ 

rule of construction jipplii^ble to grants bounded by n., 91-— 95 
reason for such rule, 94^ and note 

may booomo subject to the pnblio right of navigation by immemorial user or by Act of 
Parliament, 95 

ownership of the bod of a, or the right of fishery therein, not nocossarily affeoted by an 
Act of Parliament, eonf erring a public right of navigation, 95 
NUISANCE— 

public, distinguished from purprestnro, 52 

remedies when a private wharf, pier or a landing-place is a, purprosturo or both, 27 1 
OBSTHUCTION : See FISH. 

OCCUPANCY, RIGHT OF.: SeoJULKUR. 

OCEAN, THE MAIN : See HIGH SEAS, THE, 

OLD SITE: See REFORMATION ON ORIGINAL SITE. 

OVERFLOW OF RIVERS : See EMBANKMENTS. 

OVERFLOWING LAND : See RIPARIAN PROPRIETORS. 

above or below, a riparian proprietor has no right of, without grant, covenant or pre- 
scription, 291 — 292 

PERENNTA— 

what are, according to Roman law, 98 
PIERS: See WHARVES. 

POLLUTION: See EASEMENTS, NATURAL STREAMS, PRESCRIPTION, SUBJ’ER. 

RANEAN PERCOLATIONS, SURFACE WATER AND SURFACE DRAINAGE. 
PORTS— 

privilege of erecting public, is a part of the royal prerogative, 52 
POSSESSION— 

of land covered with water, proof of, 247 — ^248 

eontinnes during Bubmergenco, if the owner of an estate continues in poesessioii, nj^til 
it is washed away by dilnvion, 249 
burden of proof of, 249 — 253 

PREDIAL FISHERY : See FISHERY, 

PREROGATIVE— 

Bignifioatiozi tb^ term, 44, note ^ 
of royal-iish. what is, 51 

of royal mines, treasure- trove and royal fish, havo not boon oxtpnrjorl to tho East Indian 
possosaiona of the British Crown, 61, note « * 

of the Crown does not allow a petition of right for a tort ^eoramittod by itself, S8, noto. 

aecus, by the law' of tho Straits Settlement^ 68, note , * ^ • 

of tho Crown to hear appeals cannot be taken ‘away except by oxnrels words in a 
statute, 50, note. 
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PRESCRIPTION: See ARTIFICIAL STREAMS, EASEMENTS, EMBANKMENTS, 
NATURAL STREAMS, OVEEFLOWINQ LAND, 
right to obstract tho water of a navigable stream oannot lie acquired by, 325 
a right to have wator of a natural stream diverted by another cannot be acquired by, 325 
a right to fix any contrivanco in the bed of a stream and tc obstract the passage of fish 
to tho detriment of tlie rights of other persons, may bo acquired by, 378 
PROFIT A PRENDRE : Soo FORESHORE (of the sea), 
a private right of fishory is a, in alieno solo, 346 

inhabitants of a vill, parish or a borough, (without incorporation or without prescribing 
in a quo estate) cannot claim by custom a right to a, 384 — 385 
custom for the inhabitants of a pan'ah or vill to draw water from a spring situated in 
private soil, being a right to an easemeut, and not to a, is valid, 384 — 385, note. 
PUBLIC FISHERY: See FISHERY. 
rURPRBSTURE— 

what is a, 52, and note 

distinction between a, and a public nuisance, 52 

remedies when a private whai*f, jiicr or n landing-place is a, or a nnisance or both, 271 
REFORMATION ON ORIGINAL SITE: See ASSESSMENT. BURDEN OF PROOF, 
POSSESSION, 
doctrine of, 210 

as laid down in Lopez* 8 case, 211 — 213, 219 — 220 
resume of the principles onuiiciatod in Lopez* s cdse with regard to, 213 
does the dootrino of, apply when the antecedent diluviatiou of site Jmd taken place by 
imperceptible degrees ? 214 

reasons for a negative conclnsioii, 214 — 215 
review of authorities anterior to Lopez * h case with regard to, 216 — 217 
'^Lopez V. Muddan Moh m Thakoor), 219 — 220 

passages from judgment of Privy Council in Nayendra Chundra Chose v. Mahomed Esoff, 
with regard to doctrine of, 220 — 222 
nature of cases to which doctrine of, applies, 222 
inodes in which a subsisting right to the original site is evidenced, 323 
right of a purchaser of an island from Government to, 223 — 224 
instance of a doubtful case of, 224 

* nature of proof of title to the site requisite, 224 — 325 ' 

purchaser of an estate from Government, in what cases entitled, and in wliat cases 
not, to, 225 

illustration of such cases, 225 — 226 

of permanently-settled estate, prior to Act IX of 1847, Government not entitled to assoea 
additional revenue on, 233 — 234 

nor is it entitled to do so since tho passing of Act IX of 1847, 236 — ^238 
assossmont of rent on, prior to the Bengal Tenancy Act, 242 

after the Bengal Tenancy Act, 244—246 

enumfiration of the several forms in which suits to recover possession of, may arise 
and the discussion of tho law of limitation witli regard to eucli of them, 248 — 256 
{MantT Mohan Qhose v. Mothura Mohun Hoy), 250 
{Mahomed AH Khar, v. Khajah Abdul Gtinny), 251—253 
{Kally Chum Sahoo v. The Secretary of State for India), 253—264 
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RBFOEMATION ON 0BI6INAL SITE-(0«)»t«n«ed.) 

harden of proof of poraoseioil in a suit to recover possession of, 249 — 253 

• • after double diluvion, 254 

owner of estate entiMod to recover • bo mudi of, as takes-, place wuhin 12 years of 
suit, 254-*255 * 

RENT: See ABATEMENT, ASSESSMENT. 

RESU^ION; See ISLANDS. 

of islands separatod*froni Jboth bankn by unfordable ohannuls, procedure for, 232->233 
RIPARIAN- 

derivation and signification of the term, 236 
UIPAKIAN LAND- 

what is, 2,57 » 

effoct of the division of, on riparian rights, 260 

UIPAIUAN PROPRIETORS : See ACCESS, EMBANKMENTS. MOORING. 

may demand charge from navigators fur towing on his bank, provided he gives previous 
notice, 96 

right of, to the soil of the bunk remains intact, although the public may acf^nire a right 
of towago on their banks, 90 
who are, 257 

have a right of access to tho river from their laud, 262 

to erect private wharves, piers and landing-places, 269 

but they have no righ^. 1o 
take a^gencral te^l, 269 

right of, to moor vessels to their wharves, 273 

may have access to tho sides of ihoir whurvcH, so long as the adjoiniug riparian prop^e* 
^ tors do not fill up the water spaces in front of their lands, 273 

have a right to the use, purity and flow of water in natural streams, 273 — 275, 277—286, 
289 

have UQ right to overflow land above or below, without a grant, covenant or prescrip- 
tion, 291 — 292 

may by altering the natural condition of thoir land, render themselves liable to their 
neighbours or other persons, if they sufFor damage in couaequouoo of such altera- 
tions, 342 

RIPARIAN RIGHTS : See ACCESS, EMBANKMENTS, NATURAL STREAMS, WHARVES, 
attach to an intermittent stream having a permanent source, 81 
denote what, 257 

generally exercised, in wh&t rivers or parts of rivers, 257 
foundation 267— *260 * 

effect of tho division of riparian land on, 260 
charaeteriatics of, 260—261 

use does not create, nor does disuso destroy or suspend, 260—261 

unity of possession or ownership of tho lauds abovo or belbw ou the same- stream does 
not extinguish, 260—261 
enumeration of, 261 ^ 

rights of fishery and ferry are not, 261 ’• 

65 
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EIPABIAN BIGHTS— 

right to acoretiona by aHarion is a riparian right, 261—5562 
80 also a private right of a^?oes3 to a river, 261 — 262 

but not a right to erect -pa blic wharves, piers and landing^plaoeii, &o., 268—269 
a rigiit to erect private wharves, piers and landing-plaoes is a riparian right, 269 
BO also a right to the use, purity and flow of water in natural streams, 273 — 276 
may bo granted to a non-riparian proprietor, how far, 299—303 

disoussion of authorities upon the topio, 299:— 303 

EIVER— 

defects of the popular definition of a, 71—72 
constituents of a, according to Boman law, 72 
bank of a, according to Botnan law, 73 
beach or foroshoro of a, according to Roman law, 74 
legal definition of a, 74 

includes what, 74—76 
constituent elements of a, 76 

presence of current distinguishes a, from a lake or pond, but not necessarily, 77 
begins, point from which a, 78 — 80 
terminates, point at which a, 80 — 81 

includes an intermittent stream, having a permanent source, 81 
boundary line between the tidal and non-tidal portions of a, 82 — 83 
bed of a tidal navigable, ownership of, under English law, 81—91 
, tidality, only primA facie test of the navigability of a, 91 
foundation of the ownership of tho bed of a tidal navigable, 9 1 

Crown could prior to 1 Anno, o. 7 grant to a subject any portion of the bod and fon 
shore of a tidal navigable, but cannot do so Binco, without the sanction of Parlic 
niont, 93 

rules of tho Roman Civil law, a bettor guide in detorminhig various questions relating t< 
than rules of tho English Common law, 98 

effect of sudden chaugo of tho bed of a publio, on ownership of lands newly occupie 
167-168 

effect of sudden or gradual change of tho bod of a private, ou the position of tUehoun 
dory lino between conterminous proprietors, 172 — 173 : , 

lender Roman law — 

distinction botwoen a, and a stream, 98 
rivers classified into perennia and torrontia, 98 
perennial rivers wore deemed public, 98—99 
testof navigability of a, 99 

navigability not essential to constitute a public, 90 — 100 
ownership of tho bed of a private, 101 

a pnblio, flowing through ngri limitati and agri arcifinii reape 
tively, when the bed became dry, 101 

conflicting theories atf to tho ownership of the bed of a public, running through ag 
.arcifinii, when the b|(l rrmainoil covered with water, 101 — 102 
banks of a, belonged to tho proprietors of adjoining lands, subject to the use of tl 
public for navigation and other purposes, 103 
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El VER— ( Continued. ) 
under French law — 

ownersLip of the ’bod of a, not dotermined by the tide, 103 
rivers classified into fiavig^le, ‘ flottfiblos,* or'not, 104 
test of navigability of aj 104 
‘ flottablo,* what, 104 

ownership of the bed of a navigable or * flottable,* 104 
banks of a, 104—105 

limit which separates the bed from the banks of a, 101 — 105 
ownership of the bod of a, neither navigable nor ‘ flottablo,* lOfi 

under the Ameriuan law — 
ownership of the bed of a, 106 — 107 
tost of navigability of a, 103 

Mr. Houok*s opinion ns to the stirvoy lines mn on the top of the banks of rivers in the 
United States being the limits of estates, 108 

&ecu8y according to more recent dcoiaions, 108 
bearing of such opinion upon tho Doarah surveys iu India, 108 
ownership of the foreshore and banks of a river, 109 

under Anglo-Indian law — 

classified into navigable or non -navigable, for determining owners]) ip of tho bod ofa, 
109-110 

tost of navigability of a, 110 

ownership of tho bod of a navigable, 110—113 

non-navigablo, 113 — 116 
foreshore of a tidal navigable, 116 
banks of a navigable, 115 — 116 

iftvos— ■ 

moaning of, 98 

ROYAU FISH— 
what are, 61 

SEA, THE : See FORESHORE (of tho soa), HIGH SEAS, THE. 

SEA-SHORE : See FORESHORE (of the sea). 

SEA-WALL: See EMBAiifkMENTS. 

SEA-WEED— 

belongs primA facie to the Grown and its grantoon, 62 

below loW'Wator mark aatuiot be out by lord of a manor, except by grant from ^ho Crown 
or by presdriptioD, 63 ^ 

when thrown on land by extraordinary tides belongs to owner of the land, 63 

SEVERAL FISHERY ; Sec FISHERY, 
difltinotion between free and, 347—348 

SBVERENCE OF ESTATES- 

right in artificial streams on, 335 — 336 

discussion of authorities on tho»topic, 337—339 
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SEVERN: See MEDIUM PILUM. 

“ SHALL BE AT THE DISPOSAL OP GOVERNMENT 
moaning of the expression, 207 

SOVEREIGNTY^- 

over territorial water, nature of, 10 
bays, gulfs and estuaries, 30—81 

SPRING : See PROFIT A PRENDRE. 

obligations of the owner of land in which a, arises or o^er which rain falls, when the 
water originating from such sources flows on in a defined channel, 293—295 
his obligations, when sneh water does not flow in a defined channel, 295 — ^298 

STREAM : See RIVER. 

SUBMERGENCE : See POSSESSION. 

SUBTERRANEAN PERCOLATIONS r See EASEMENTS, 
rights and obligations of landowners with regard to, 314 
(Acton V. Blundell)^ 815-— 316 
(ChoBBmore y. Richards), 316 — 317 
(New River Co,y. Johnson), 317 

(BallacorJcish Silver Lead and Copper Mining Co, v. Harrison), 317 
(Grand Junction Canal Co, v. Shugar), 317 — 318 
Roman and Scottish law upon the topic, 318 

semble, according to English law, presence of malice dot>a not create any resjwnsibility 

in the person interrupting, 318—819 
discussion of the point, 819 
IKiUution of, 31 9—320 
SUBTERRANEAN STREAMS— 

rights and obligations of landowners with regard to water running in, 312 -313 
(Dic/cinsonv, Grand Jmotion Canal Co.), 313—314 
extent of tho rights of landowners with regard to the use of the water of, 314 

SURFACE WATER AND SURFACE DRAINAGE: See BASEMENTS, SPRING, 
rights and obligations of adjoining landowners with respect to, 308 
whether a proprietor of lower land has any right to prevent the flow of, from land higher 

above, 308—310 

rules with regard to this as laid down in tho different systems of law, 309—310 
extent of tho right of tho proprietor of higher land to discharge, 310—311 
argument in support of a right to a reasonable user of, 311—312 

doctrine of reasonable user not countenanced in Eng)and, 312 
liability of the proprietor of higher land when the, in oonseqiiencerof change of level of 
that land, causes damage to the proprietor below, 812 
pollution of, 319—320 

territorial pis her Yj See FISHERY. 
territorial water : ^eo FISHERY. 

' operation of municipal and international laws respectively over, 2 

tho iiPfuanities of private and public vessels respectively, in ports and, of foreign states, 6 
extent of, 7—8 
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TERRITORIAL WATER— (Conttntted.) 
ambiguity of tho expression* 9 

summary of tho ^parposes for which soyereigtity and dominion orer, may bo exereiaed by 
a littoral state, Sf * 
nature of sovereignty dter, 10 

* inrisdiction of British Indian Courts over offenoos oommitte<l witliin tho, of British India» 
" t 13—16 

Territorial Waters d nrisdiotion Act, 19 

dominion over, 20 * 

open to peacofnl navigation by nil nations, 21 

adjoining littoral stnto, oxclnsive owner of fishery over, 21 

reasons generally adduced for assertion of ownership of tho adjoining littoral state 
over its, 21 — 24 

law in India as to ownership of bed of, 24 — 20 

right of levying maritirno tolls over ships passing through or casting anchor in, 26—27 

TIDAL NAVIGABLE RIVER : See RIVER. 

ownership of the bed of a, under English law, 84 — 91 
tidality, only priinU facie test of tho navigability of a, 91 
foundation of the ownership of tho bed of a, 91 
ownerahp of tho foreshoro of a, 91 — 92 

Crown could prior to 1 Anno, o. 7 grant to a subject any portion of bed and foreshore 
of a, but cannot do so since, without aaiiotion of Parliament, 92 

TIDAL RIVER; See RIVER, 
deflnitiun of a, 81 
foreshore of a, what, 82 

limits of, ascertained in tho samo way as thoso of tho foreshore of the 
*>• sea, 82 

position of the high-water mark of a, dednod, 82, and note, 
position of the low -water mark of a, deiinod, 82, and noto. 
point at which a, ends and tho non-tidal portion begins, 82 83 

TIDALITY— 

only prim4 facie test of tho navigability of a river, 91 
TIDE— 

low takes notice of high spring, spring and neap tides only, 84 

extent of foreshore of tho sea and of tidal waters determined by, 88 

does not determine the ownership of the bod of a river, nridor French law, 108 

TOLLS, MARITIME: , 

right of litjiordl siato to levy, over shi||[ passing iliroogh or casting anchor%i territorial 
water, 26 — 27 


TOBRBNTIA— 

what oro, according to Roman law, 98 
?tWAGE— 

English law — 

'ht of, on banks of navigable rivers, tidal or non-tidal, 95 
^pt in cases of peril or emergency, 96 
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TO W AG E — ( Gont inued , ) 

under English law (contiimed). 

riparian owner may demand a oharge for, on his bank, provided he gives previous 
notice, 96 

right of, may be acquired by the public by grant, dedication rcnstom or prescription, 96 

or by statute, 96 

right of riparian owner to the soil of the bank remains intact, although the 
public may have acquired, 96 ^ 

possessed by the public in some states in America,' though not in all, 96 note. 
under Anfflo-Indian law — 

public has a right of, on the banks of navigable rivers, 116 
riparian owners may demand a charge for, on his bank, 116 
semhle, pfevions notice necessary, 116 

wnder Roman law — 

public had a right of, on the banks of navigable rivers, 116 
under French law^ 

public has a right of, on the banks of navigable and * flottablcs * rivers, 116 
breadth of space to bo sot apart for, on the banks of navigable and ‘ fiottable * rivers, 
respectively, 116 — 117 

USAGE: Sc© CUSTOM. 

VESSEL: See JUEISDICTION, MOORING, RIPARIAN RIGHTS. 

WE^KS: See FISH, 
what are, 48, libto. 

. right to, may bo acquired under the English Prescription Act, 367 
WHARVES— 

right to erect public, piers and landing places, not a riparian riglit, 268 — 269 
riparian proprietors have a right to erect private, piers and landing-places, 269 
questions to be considered in dotfjrrniiiing the legality of such structures as private, 
piers and landing-phusos, 269 — 270 

rem«idies when ench structure is a purprostare or nuisance or both, 271 
ea^tont of the right to build private piers and landing places under American law, 
271—272 

nnder Anglo-Indian 
law, 272—273 

WRECK— 

under Roman law — . 

taken '^/liile floating on t!io sea, or when oast on the shore, bel9ug4^ to the first finder, 
unless the real owner claimed them, 64. 
under English law — 

prim^ facie b^ilongs to the Crown, by virtue of its royal prerogative, 64 
reason for the existence of this prerogative, 64 
difieront kinds of, defined, 64—65 

right of "the Crown to, distinct fiom ownership of foreshore, 66 
grant of the, does not pass a right to the foreshore, nor vice versA, 66 
grantee of, entitled to cross the foreshore for the purpose of taking, 65 
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WREOK-~(Con^t«ii«<l )' 

tender* English Law (oontinncdjj? 

when are goods oeist on the shore deemed wreaks, G6« 

prooednro for seizure, ^custody and difposal before, 17 3k 18 Viet. c. 104, 06 
flotsam, jotsam and ligaft, when property of the Crown, and when droit of the Admiralty, 
66— <^8 

prt>cediire for seizure, custody and disposal cf, under 17 & 16 Vich o, 104, 68 ' 

under Anglo-Indian Idw-— 
includes what, 68 — 69 

procedure for seizuro, custody and disposal of, uiidor ss. 71 — 77 of the Indian Merchant 
Shipping Act (VII of 1889), 68 — 70 
a riparian owner may claim, in certain cases, 69 (note). 









